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PREFACE. 


HE be of . with 
diſpatch, and at a fmall expence, 
has ever been an object of the attention © 
| of the legiſlature, as well as of the 
Judges; * the multiphcity of rules 
which have been made for that pur- 
poſe, has, m ſome meaſure, prevented 
5 good effett of them. Rules for 
oceedings in courts of law ſhould 
be ſimple and few. If they are not ſo, 


| b ie complete execution of them becomes 


almoſt impracticable; and, by a relaxa- 
tion in part, the authority of the whole 
comes to be alen 


preſent, 4 rules for a 
in — rt of Sęſſion are ſo intricute, 
and the ſeveral acts and orders made 
relating to them, are ſo numerous, 
. that the ſtudy thereof 7 ws become ex- 
. n diſſicult and laborious. 


Tb remedy this inconvenience, an at- 
| tempt is made in the following ſheets 
| to abridge that labour, by a proper ar- 
rangement of the ſeveral acts and or- 
ders now in force, leaving out. ſuch as 


2 2 | are | 


i PREFACE 
are become obſalete, and irindine the 


whole within a narrow compeye. 


; ts this arrangement, the order Þ 
time in which the ſeveral fieps of pra- 
ceſs occur, 1s obſerved; and a few 8 
obſervations are, with great diffin 8 
dence, made upon ſuch parts of our. 
forms as ſeem to need amendment. 


The Lords of Seffion being likewife 
Commuſſoners for plantation of Kirks | 
and valuation of Teinds, and that buſti- 
neſs being carried on much in the fame. || 
manner as the buſineſs of the Court of 
Sefhon, it it t hought þ proper alſo to. 

Jubjom the Jon 2 5 in that court. 


The great attention given at prgfent 


by the judges to the ory diſpatch of 
buſineſs, gives reaſon to hope, that | 
ſome ,new regulations may be made to 


ſhorten the duration, and leſſen the i « 
expence of law-ſuits. If, by bring- 
ing the whole rules of proceeding un- 
der one view, the author ſhall be ſo 
\ fortunate as to contribute, in any de- 


gree, towards the obtaining theſe 
ends, he will think his 2 well 


beftrwed. 28 
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ABBREVIATIONS EXPLAINED. 


Act reg: AR of parliament concerning the 
tion of the judicatories in 

1672 ; and articles of regulation 

concerning the ſeſſion, made by 


: King William in 1695 and 1696. 
A. 8. AQ of Sederunt. 


St. In. Lord Stair's Inſtitutions of the law 
of Scotland. 


Hope's pract. ob. Sir Thomas Hope's pradti- 
| cal obſervations on the 


law of Scotland. 


TR AT A 
| Pag. 2. lin. 21. for ; and the read „ This 
Pag. 36. marg. for 1692, read 1695. 


Pag. 72. marg. for Act 1686. read p. 1686. 


„Pag. 8. Inſtead of what is contained between 
lin. 11. and lin. 17. read as follows, viz. 


Formerly during the vacation of the court 

of ſeſſion, no inferior judge could hold courts 

for civil cauſes without a diſpenſation from 

20 Geo. II. the court of ſeflion; but now ſheriffs are an 

c. 43.5 29. exception from that rule, Theſe diſpenſa- 
tions are, Oc. f 
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The nf 2 of ,JUST1CE. 


$ \ NCIENTLY many cauſes, J. I. p. 2. 


particularly complaints a- . 45. 
gainſt the judges ordinary, 
were heard by the King and coun- 
cil. But this having been found 
inconvenient, a new court, named 
the Seſton, was eſtabliſhed by James 


I. in 1425, for -delErmming . JL p. 3. 


cauſes. | 5 Wh 
This court, which was only oc- | 

caſional, and ambulatory, fell ſoon 7. 11. p. 

into diſuſe; and by two ſeveral acts OS 


of James III. in 1469 and 1475, J. III. p. 


complaints againſt the ordinary a I 


judges were ordered to be tried? - 
before the King and council. 
In 1487, proceſſes at law being 


greatly multiplied, and being 
brought before the King and coun- 


cil in the firſt inſtance, it wass © 


found necetlary to remedy this in- 


ih - CONVENIENCE, 


e 4 Py K 1 . „ * n * die ” 
* P l od, — 5 my 
* * ; * 
a 


* 


2 College of Juſtice. 
. convenience, by providing, that 
no actions ſhould be tried by the 
| King and council, excepting the 
King's own cauſes ; ; and actions 
and complaints made by kirkmen, 
widows, orphans, and pupils; ac- 
tions of ſtrangers of other realms, 
and complaints made againſt ofh- 
cers for default in the execution of 
their office, or where the officers 
themſelves are parties, 
The council mentioned in theſe 
acts of parhament was not the pri- 
vy council: it was called the daily 
council; and was afterwards or- 
dered to fit in Edinburgh, or ſuch 
c. other place as the King ſhould ap- 
point, to decide all manner of 
ſummonſes in civil matters, com- 
plaints, or cauſes, daily as they 
ſhould happen to occur; and the 
council is declared to have the 
ſame power as the Lords of Seſſion 
had. | 

In the year 1532, the College of 
J. v. p. Juſtice was inſtituted by James V. 
1337, c. And in 1534 it was ratified by the 
= Pope, and was afterwards confirm- 
ed by parliament in the 1537. This 
. 4 court 


7 Y 


College of Fuffice. YT 
court baking come in place botli 
of the court of ſeſſion and daily 
council, the judges in court had 
the appellation of Lords of Council 
and Se/fion ; they were allo called 
| Lords of Seſſion, or, Senators of the 

College of Fuſtice. | © 

It appears from the firſt act of 
inſtitution, that the College of Ju- 
ſtice then conſiſted of the judges 
and ſervants of the court, the 


clerks to the ſignet, and ſome ad- 
vocates or procurators of beſt name, 


X knowledge, and experience, admit- 
ted under the name of general pro- 


curators of the council, to procure in 
all attions. The number of theſe 
advocates was limited: which ſeems 
to have been unneceſſary at that 
time; for though by the ſtatute 
ten are allowed, yet there are on- 
ly eight named: ſuch was the ſcar- 
city of lawyers of knowledge and 
experience in that age. To ſupply 
this defect, as well as to regulate the 
admiſſion and conduct of advocates 
thereafter, it is provided by the 
ſaid act, That © gif any other cun- 
ning men will deſire to be admit 

A 2 55 


College of Juſtice. 
ted to the office of advocation 


and procuration, they ſal be re- 
e ceived, with advice of the Lords, 


PE completing of the ſaid num- 


6 ber; ; and that thir procurators 
procure for every man for their 
wages, but gif they have rea- 


« ſonable excuſe.“ 


b KC « OX 
Of the Judges. 


cc 


T® HE court was at firſt compoſed 1 
of a preſident and fourteen or- 


dinary ad, ges, one half churchmen, 
and the other half laymen, with 
three or four other Lords to be 
named by the King. The chan- 
cellor, when preſent, was to preſide, 
and have a vote. The quorum of 


the judges is declared by the act 
to be ten, with the chancellor or 
preſident; and their ſentences are 

ordained to have the ſame effect as 


the decreets of the Lords of Seſſion 
had formerly 


Since the union of the kingdoms, 


che office of chancellor of Scotland 


!!! d 208 9 ad 2 — 


bl — VE nan Hoods © 


m 
Py m_ 


Se i. ©; Judges. 1 
has been ſuppreſſed ; and the no- 


mination of extraordinary Lords 
was, 1n the year 1724, taken away 
by act of parliament. 


- The court at-preſent confiſts of 


preſident and fourteen ordinary 


toGk -- 


e. 19 · 


— — all laymen; whereof nine 
are a quorum: and in abſence of 


the Lord Preſident, one of the or- 
dinary judges is named by the 
court to preſide for the time. At 
what time this alteration of the 
quorum happened, does not ap- 


pear; but from the tenor of the act ]- VI. p. 


1587, impowering the court to 


1587, e. 


judge of the act of oblivion, it 


muſt have been before that time. 


The judges are named by the 


King, for life; and undergo a trial: 
though the court has now no 
power of rejecting; but if they 
object, muſt report it to the King; 
who may over-rule or allow the 
objection. 
By the 19th article of the union 
of the kingdoms, no perſon is ca- 
pable to be preſented as an ordi- 


10 G. L. 


c. 19. 


nary judge in the court of ſeſſion, 


excepting ſuch as have ſerved in 
EEE: -: | the 


6. Gli: ef Fuſtice. 


the college of juſtice, as advocates, 
or principal clerks of ſeſſion, for 
the ſpace of five years, or as wri- 
ters to the fignet for the ſpace of 
ten years. Proviſo, That no wri- 
ter to the ſignet ſhall be admitted 
to be a Lord of Seflion, until he 


fhall have undergone a private and 


public trial, upon the Civil law, 


before the Faculty of Advocates, 
and ſhall be found by them quali- 
fied for the faid office, two years 


before he ſhall be named to be a 


Lord of Seſſion. Theſe qualifica- 
tions are declared to be ſubject to 


alteration by parliament. 


Ch. II. p. 
2, 168, 
c. 13. 


The Lords cannot ſit or vote in 


cauſes of their near relations; ſuch 
as father or ſon, brother or fiſter, 
whether by conſanguinity or affi- 
nity; nor in the cauſe of an uncle 
or nephew by conſanguinity. 


The juriſdiction of the court 
extends to all civil actions, and in 
ſome particular caſes, to the in- 


flicting of corporal puniſhment 


for crimes, ſuch as | forgery or 
fraud. 


2 
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Sect. I. Judges. 7 

The court, by virtue of a nobile 
officium inherent in it, has the 
power of judging in equity, as well 
as in law. It has alſo a power, in 
the ſecond inſtance, to judge of 
the interlocutors and ſentences' of 
inferior courts; and, upon ſpecial 
reaſons, the judges may review 
even thoſe of their own court. 
They are likewiſe impowered to 


make rules and regulations con= Ja. v. 

eerning the manner and order of 13% . 
IF proceeding in their court. 825 
Actions not exceeding 200 merks 205 * 


Scots in value, are, by the act of !* 
regulations 1672, diſcharged to be 
brought before the court in the 
firſt inſtance, unleſs for ſpecial rea- 
ſons, to be ſet forth in the bill, or 
warrant of the ſummons, and ad- ü 
mitted of by the Lord Ordinary, 

after due conſideration had there- 
of; © excepting cauſes of the 
0 members of the college of ju- 
* ſtice, and thoſe of cooks, vint- 
ners, and others, in burgh, for 
furniture taken off from them, 
85 * by ſuch as dwell not within the 
{0 © {hire 


_ College of Fuftice. 
“ ſhire where the furniture Was 
taken off. 

The exception in this act 18, 4 
the practice, extended to all ac- 
tions againſt debtors reſiding in 
different ſhires; and the clauſe, 
ordaining the fpecial reaſons to be 
ſet forth in the bill of the ſum- 
mons, and to be conſidered by the 
Lord ar, has become obſo- 

2 


of ſeſſion. Theſe diſpenſations are 
granted upon an application, by 
way of common bill, preſented by 
the clerk of the bills to the Lord 
Ordinary officiating on the bills: 
| and the time of ſuch diſpenſation 
Order of was formerly limited to the 2oth 


co, 21% March, and 20th” Auguſt ;| but 
fince the alteration of * ſtyle, it 


Jay 169 


Dino, r6th 15 prorogued to the 2d of Arril, 
Feb.1753 and 2d of September.. 
act W. All judgements and eder of 


1 the: court muſt be ſigned by the 


Predadent, 3 in preſence of a quorum 
1 


During the vacation of the court 1 5 
of ſeſſion, inferior judges cannot \ 
hold courts for civil - cauſes with- 2 
out a difpenfation from the court 


ect. I. bn, 
of the Lords ſitting in judgement; 


and for that reaſon his Lordſhip al- 
ways ſubjoins to his ſubſcription, 
L. Bine prejentta Domino- 
rum. 


All the judges except the Lord 1 * 
Preſident fit by turns weekly in the © 19. 8 


outer houſe; for hearing and determi- ar. 
ning cauſes in the firſt inſtance; 
and the court ſits in what is called 
the inner houſe, for the determina- 


tion of ſpecial cauſes. 


The Lord who ſits for the week, 


is called he Ordinary for the outer 
. | houſe. His ſentences are liable to 


the judgement of the court, upon 
application of any of the parties : 
but if no ſuch application be made 
within a certain limited time, his 


deciſion becomes final; and is held 


a decree of the court, as much as 
if 1t had been pronounced by the 
whole Lords in the inner houſe. _ 
The Lords alfo, by turns, week- 
by adviſe all bills praying war- 
rants for ſummonſes and fum- 


mary diligence, and alfo bills of N 


ſuſpenſion and advocation. The 
Lord ſo Aan is called the 
| — 


10 College of Fuſtice. 
Ordinary on the bills, This du- 
ty requires the attendance of the 
judges in time of vacation, as well 
as during the ſitting of the court. 
Two of the ordinary judges are 
alſo appointed weekly, by turns, 
to attend in the afternoon, for the 
examination of witneſſes. Theſe 


Lords are called the Ordinaries on | 


oaths and witneſſes ; and have the 


power of judging in all queſtions: | 
relating to the taking of proofs ; | 
ſuch as, objections to witneſles, | 
and the propriety of queſtions put 


to them. 


One of the — judges 15 | 


alſo appointed weekly, by turns, 
to audite and prepare the proceſles 
in which proofs have been taken, 


and to report a ſtate thereof in 


writing to the court. The judge 
ſo officiating is called the Ordinary 
on concluded cauſes. 
The interlocutors of theſe Ordi- 
naries, as well as thoſe of the Or- 
dinaries on the bills, are liable to 
the judgement of the court. 


-SECT 


11 


SECT II. 


Clerks, and other Offers of Court. 


PHE clerks of court are twelve 
in number. Six of them are 
principal clerks, named by the 
King. Theſe officiate in the inner 
houſe. The other fix act by depu- 
tation from the principal clerks, 
andattend the buſineſs of the out- 
er houſe. 

The clerks keep three offices for 
their papers; in each of which 
there are two principal, and two 
depute clerks ; and nine extract- 
ers, Whoſe buſineſs it is to collate 
and extract the decreets and ſen- 
tences of the court; which ex- 
tracts are ſigned by one of the 
principal clerks. | 

Beſides theſe, there are two 
principal clerks to the bills, named 
by the King, and one depute, 
commiſſioned by them; whoſe 
bulineſs it is to preſent bills to the 
Ordinary on the bills, and to write 
all interlocutors in that depart- 
ment. There are alſo two other 
aſſiſtants 


12 Qullæge of Juſtice. 


aſſiſtants in that office, named by 


the principals. 
All theſe clerks have their c com- 


miſſions for life. 


The court alſo has four macers, 
whoſe buſineſs it is to call the cau- 
ſes, and to execute the orders of 
the court. Three of theſe macers 
have their commiſſions from the 
King; the other is in the gift of 
Mr Moncrieff of Reedy. 

There is likewiſe a clerk to the 


minute- book; whoſe bufineſs it is 


to keep a minute-book of all the 
proceedings of the court. This 


officer has his commiſhon from | 


che King, for life. 


Act reg. 
1672, 55. 


Next to him are the two keepers 
of the rolls for the inner and outer 
houſe, reſpectively. The nomi- 
nation of the firſt of theſe was o- 
riginally in the Lord Chancellor; 
but ſince the union of the king- 
doms, he has been named by the 
Lords. The perſon named is u- 
ſually the Lord Preſident's clerk; 
and the act of nomination bears, 


48 ah That he ſhall hold the one office as 


June 1760 Jong as he continues to ſerve the 


Lord 


' Set. II. Officers of Court. 13 
Lord Prefident in the other, or 


until a commiſſion ſhall appear, 
in terms of tlie act of regula- 


tions 1672. 

Ihe keeper of the outer-houſe AR reg. 

roll is appointed by the Lords, and; Ts 

has his commiſſion for life. 8. r6th 
Every one of the judges has alſo Nov. 1689 

a private clerk for keeping his 

hand-rolls, taking care of pro- 


ceſſes which are to be adviſed by 


him ont of. court, and writing his 
interlocutors. | 
The laſt officers'- are the two A. S. 23d 


keeper s of the parliament- houſe; June 1694 


the nomination of whom is ſettled 
by contract between the Lords and Ibid. 29th 
the Magiſtrates of Edinburgh; by nn 
which it is agreed, that theſe two 


bodies ſhall have a power of no- 


mination alternately. 

The court has alſo a common 
ſeal: which is never uſed but upon 
particular occaſions; ſuch as re- 


ports to his Majeſty or parlia- 


ment, and commiſſions for taking - 
proof in. foreign parts. 
The court of ſeſſion is ordered j. vr. 
to fie don om che ſt of Novem- e. p. 1686. 
ä ber, ak 


"24 Culleye of Juſbice. 


* 


24 G. II. 
:C. 23. 


2 Geo. III. 


*. 27. 


ber, and to riſe the laſt of Februa- 
ry, for the winter-ſeſſion; and to 
it down for the ſummer - ſeſſion on 
the 1ſt of June, and to riſe the 
laſt of July. 

In the act for changing the gyle, 
the ſitting of the ſeſſion is except- 
ed; ſo that the winter- ſeſſion 
commences now upon the 12th 
November, and ends the 11th 
March; and the ſummer-ſeſfion 


commences the 12th June, and 
ends the 11th of Auguſt, - 


The Lords, by a late act, are 


impowered to adjourn the ſeſſion, 


on ſuch day, betwixt the 2oth De- 


cember and 2oth January, yearly, 
and for ſuch time, as they ſhall 
judge expedient, not exceeding the 
{pace of twenty days. 

The court fits every week-day 


during the ſeſſion, TORY ex- 


cCepted. 


ie ee It 
Faculty of Advocates. 


* HE profeſſion of an advocate, 
ever ſince the inſtitution of 
the 


O wi HH 


"mn 


Ch ies 4a 4. . WW 
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curation. 


Se. III. Advocates. ri 
the college of juſtice, has been ho- 


' nourable. Out of this body, al- 


moſt excluſively, the Judges of the 
court of Seſſion and Juſticiary, and 
part of the Barons of Exchequer, 
are nominated; and they have the 
fole privilege of being appointed 
Sheriff-deputes'm: the feveral coun- 


ties. 1 


It has already been mentioned, 
that, by the firſt inſtitution of the 
court, advocates were to be ad- 
mitted by the judges; and it ap- 


pears, from many petitions to the 


court, ſo late as the year 1664, 


that advocates, upon their entry, 


were not ſubjected to an examina- 
tion. The ordinary method of e- 

ducation of young gentlemen in- 
tended for the bar, was, by ſer- 
ving advocates in practice for a 
number of years; after which; 
upon an application to the court, 
ſetting forth their ſervice, and a 
certificate from his Majeſty's ad- 
vocate, and the other advocates; 
of their honeſty and abilities, they 
were admitted to the office of pro- 


JJ 


16 College Juſtice. 

Minutes of This method was afterwards al- 
wag tered, and advocates, before their 
1664, admiſſion, were obliged, either to 
undergo an examination by the 

Faculty in the Civil law, or to pay 
an additional ſum at their entry 

Buy an act of the Faculty, | 
January 1678, the fees of enter- 
ing advocates were ſettled, at 5oo 
merks for ſuch as thould enter up- 
on examination; and 1000 merks 
for ſuch as ſhould enter, upon pe- 


tition to the Lords, without -exa- | 
: mination. This act was after- i 
rg 151 wards ratified by an act of ſede- 
+ runt: but with a reſerved power 


to the Lords to modify the 500 
merks, when they ſhould find at 
reaſonable. | 

A. S. 6h By another act, in 1688, * 


"A JPY m_ Fey of trial laid down by the Fa- 


culty of Advocates is again ap- 
proved; and it as thereby ordered, 
that for the future, when any per- 
ſons ſhall apply to the Lords to be 
entered advocates, without under- 
going the ordinary trial, they ſhall 

be examined by che Lords in pre- 
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Scotland. 


ſence, concerning their knowledge 
of the ſtyles, the form of proceſs, 


and of the principles of the law of 
Act of Fa 


| cul h 
In 1720, the fees of entering ad- 3 — 


vocates were raiſed to L. 40 Ster- 
ling; and, by a late regulation, 


| advocates, before their admiſſion, A. S. 28h 


are ſubjected to a trial of their Feb. 1750» 


knowledge, both in the Civil law, 
and in the Municipal law and. 
practice of Scotland. = 

The office and duty of an hows 
cate is ſo well known, and ſo ful- 


y deſcribed by many eminent au- 
| thors on the law, that it is unne— 


ceſſary here to recapitulate it. 


8 E 7 
Clerks to the Signet: 


HE inſtitution of Clerks to tlie 
Signet is as ancient as that of 


Ns, of State: they are pro- 


perly his clerks, and act by com 
miſſion from kim, or from the 
VVV 
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keeper of the ſignet, when that of 
fice is held by a perſon other than 
the Secretary. 

In the old acts of nackiomand; 
they are called Clerks to the Signet ; 
in later acts, they are ſometimes 
called Clerks ; and in other parts of 
the ſame acts, they are called Wri- 
ters to the Signet. 

The admiſſion of a clerk ta the 
fignet proceeds upon tnal of his 
knowledge, both of the law, and 


of the form and ſtyle of writings ; | 


and the ſociety bs a power of re- 


jecting, in caſe upon trial the can- | 


| didate ſhall not be found quali- 


fied. 'The ſociety has alſo a power | 


of ſuſpenſion or deprivation of 


their members for malverſation in 


their office. 
No clerk to the ſignet can be ad- 
mitted without his having pre- 


viouſly ſtudied the law, and ſerved | 


as an apprentice to one of the 
clerks to the ſignet for five years: 
and before he 1s admitted, he muſt 
ſwear to his actual ſervice during 
the whale time of his indenture. 


— "The 
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The members'of this ſociety have w. & M. 
the excluſive privilege of preparing * 


and ſigning all writs which paſs 
the ſignet, with ſome few excep- 
tions; and alſo of preparing and 
ſigning all bills of advocation and 
ſuſpenſion. They have alſo the 


citing privilege of preparing 
and ſigning ſignatures, and other 


warrants of charters and writs 
which paſs the other ſeals, and are 
preſented to the Barons of Exche- 


quer ; and they are declared to be AR reg: 


ſole clerks to appriſings led upon , 


8 diſpenſation, and to ſervices be- 
fore the macers. | 


From the education and practice 
of the clerks to the ſignet, in the 
proper buſineſs of their office, it is, 
with reaſon, preſumed, that they 
are much converſant in the art of 
conveyancing: and therefore they 
are generally employed and con- 
ſulted in the making of ſettle- 
ments, tailzies, or conveyances of 
conſequence, 


SECT. 
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| Perjfom intitled to the Priviigee of 
the College of Fuftce.. | 


* members of the citing of 
juſtice are intitled to certain 
immunities and privileges, which 
have been ratified by parliament; 
and thefe privileges are extended 
to the ſervants of the members; 
and to certain other perſons Ha- 
ving a connection with the col- 
lege. 
The perſons privileged by the 
act of ſederunt are; 


The Lords of Seſſion. 

Advocates. 

Clerks of Seſſion. 

Clerks of the Bills. 

Writers to the Signet. — 5 

Depute-Clerks of Seflion, and one 
Sabftitute for regiſtrations in 
each office. 

Three Depute-Clerks of the Bills. 
Clerks of Exchequer. 

1 | | Directors 


Two Servants employed by 
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Directors of the Chancery, and 
their depute, . 

Two Clerks of Chancery. 

Writer to the Privy Seal, and his 

Depute. 


Clerks of the General Regiſter - of : 


Seiſins and Hornings. 
Macers of the Seſſion. 
Keeper of the Minute-Book. 


Keepers of the Rolls of the outer 


and inner houſe, 
One actual Servant * of each 3 
of Seſſion. 
One Servant of each Advocate. 
Four Extractors in each of the 
three offices of the Clerks of 


the | 

Clerk-Regiſter for the keeping 
of the public regiſters. _ l 
Keeper of the Seſſion-Houſe, and 
Keeper of the Advocates . 8 
ry. 


By the act fie eſtabliſhing the 6 Ann, 


court of exchequer in Scotland, it 
18 provided, that the Barons of 


The perſons mentioned as ſervants in Ulũs act 
are WY clerks, 
G Exchequer | 


2 College of Juſtice. 
Exchequer in Scotland, and mem- 
bers of the ſaid court, ſhall have 
the ſame privileges and immuni- 
ties as the members of the college 
of juſtice have ; excepting only that 
they may be purſued in juſtice be- 
fore the Lords of Seſſion, for cauſes 
not competent to the court of ex- 
chequer.. 


SS ©T 
Agents and Sohcitors. 
＋ Hough agents and ſolicitors, 
by their office, are not mem- 
bers of the college of juſtice, they 


are ſo neceſſarily connected with 
the buſineſs of the court, that it 


may be proper here to take notice 


of them. 


While the education of young 


gentlemen intended for the bar, 
depended on their ſerving ad vo- 
cates in practice, theſe: young 
gentlemen, during their ſervice, 
acted as agents, and their maſters 
directed the conducting of the 


proceſſes; 
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proceſſes ; and therefore all other | 
agents were diſcharged, as burden- At reg, 
| ſome to the lieges. But ſince that; . 
practice has ceaſed, agents have | 
| become abſolutely neceſſary ry; and 
they are now held by the court to 
be the ſole conductors of proceſſes, 
and as ſuch, anſwerable for every 
omiſſion or wrong done in the 
management of them: for which 
reaſon the penalties and fines for- 
merly impoſed upon the advo-— 
cates, are now laid upon the a- 
ents. 55 
The office of an agent or ſolici- 
N tor is a very great truſt. He is ge- 
nerally the original adviſer of the 
action. The advocate takes his 
information from him, and gives 
his opinion according to the caſe 
or memorial prepared by the a- 
gent. The proceeding in or de- 
laying of the cauſe muſt depend 
upon the agent, and the advocate 
does not move one ſtep without - 
him. It is therefore of great im- => 
portance to the client, that the a- 
gent be a man of integrity, know- 
lege, and {kill in his profeſſion, 
ä willing 


24 Cillege of Juſtire. 
willing and able to conduct tlie 
proceſs fairly and properly for his 
client, with ſuch candour as to a- 
void all. trick and chicanery, and 
to prevent all frivolous, vexatious, 
or unneceſſary law-ſuits. 

The agenting-buſineſs being o- 
pen to every one without diſtine- 
tion, many perſons who were not 
bred in the law, undertook that 
brancli of buſineſs ; ; by which great 
inconveniencies aroſe; To reme- 

* S. 10th dy theſe; the court, in 1754, made 
g an act of ſederunt, prohibiting all 
perſons, excepting clerks to the 
ſignet, and firſt clerks to an ad- 
vocate, to act as agents Ih cauſes 
; before tlie court, unleſs they ſhall 
have been inrolled as ſuch; after 
paſſing an examination by one or 

two of the judges. 

This was a maſt! judicious 
regulation: but it is worth conſi- 
deration whether it ſhould not 
have gone farther, and ſettled, 
as far as poſſible, the fees of ſich 
agents, not only for the benefit of 
the ſuitors, but alfo for an encou- 
ragement to n men of character to 

undertake 
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undertake the agenting- buſineſs, 
which includes a moſt important 
truſt. | 

In the ſame view 1t were to 

be wiſhed, that in impoſing fines,  _ 
the acts of ſederunt had always 5 
made a diſtinction between de- 
faults that appear intentional, or 
owing to groſs neglect, and thoſe 

which are not ſo. In the former 

it is not only proper that the ſuf- 

fering party be indemnified, but 

e MW allo that, for the ſake of example, 


1 a fine be given to the poor. But 
when the fault is neither inten- 
- tional nor groſs, though perhaps 


s attended with loſs to the adverſe 

| MW party, the fine ſhould only go to 

þ make up ſuch party's damage. 

, The Lords private clerks, and 4 S. alt 
the ſervants of the Clerks of Seſ- 1690 

; hon, are diſcharged to act as a- 

5 gents, excepting in their maſters 

| and their own proper cauſes. 

Extracters are alſo diſcharged A. s. 4 
to act as agents, and agents are Jen. 175. 


prohibited to act as excracters. 


— 


C FORM 


FORM of PROCESS 
In the Court of SEss10N. 
PART I 


proceſſes cms in as court 
of Seſſion, 


nn 
Preliminaries of Proceſs. 
HE preliminaries of pro- 


| ceſs conſiſt of the ſum- 


mons, which contains 
the libel, citation given 


to the defender *, execution or re- 


turn of the meſſenger, and the 
proceedings. before the hearing of 
the cauſe by the Lord Ordinary. 

A ſummons is a writ in the 
King's name, and under his fig- 
net. The form of it is well known 
by the clerks to the ſignet, who 
have the ſole and excluſive privi- 
lege of ſigning and iſſuing all 


* Defendant, 
| | G4 ſammonſcs 
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ſummonſes before the court of 
ſeſſion. In general, it muſt con- 
tain a reeital of the purſuer's 
claim *, and a concluſion for a de- 
creet ; the terms of which ſhould 
be accurately ſet forth in the libel. 
The ſummons muſt alſo con- 
tain a warrant for citing the de- 
fender to appear at a time certam, 
to ſhew cauſe why decreet ſhould 
not paſs againſt him; with certifi- 
cation, that if he ſhall not ap- 
| pear, decreet ſhall go out againſt 
him, in terms of the libel. 


II. p. i. To give the defender time to 


whey prepare his defence, and to attend 


the court, 1n ordinary proceſs, 


twenty-one free days are allowed 
him after citatton, before the firſt 


day of compearance, in caſe he re- 


ſides in any part of Scotland. 
J. vII. Orkney and Shetland are ex- 


P. f. ſeſſ. i. cepted from this rule. If the de- 


3. fender reſides there, he is allowed 
forty days notice. 

Some proceſſes, by their nature, 

require extraordinary diſpatch. 


* Plaintiff's claim. The word complainer 
is alſo often uſed inſtead of purfuer. 


In 


— 


Ch. I, Fee 29 


In theſe the law has allowed a 
ſhorter warning to the defender 


s chan twenty-one days; and for 
2 that reaſon ſuch ſummonſes are 
1 ſaid to be privileged. Anciently 
. theſe ſummonſes were not preciſe- 
. ly aſcertained, and were iſſued 


only by ſpecial warrant of the 
, court, upon a bill offered for the 

purſuer ; but afterwards they were 
ö particularly deſined and ſettled by A. S. 29th 


a act of ſederunt. | -.,,>; June * 


N Jummonſes. on one diet W 
fifteen days. 


1. Summons of recent it ſpuilzie, ff + Ibid. 
raiſed within fifteen days after 
the committing of the ſpuilzie. 

2. Summons of ejection. 

3. Summons of intruſion, and ſuc- 
COmmung in che vice. 


Privi leged Jummonſes on two diets 1 
fix days each. 


1, Summons of 3 Ibid. 
23 exhibition, 

ED _ forthcoming,” 
C3 4. Sum- 


rified by a proof pendente lite, the 


. 
c. 6. 
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4. Summons of transference, 
1 | poinding of the 
2 ground, 

6. | wakening, 

7; ”f ein  declart- 

| „„ ii, 

8. ſuſpenſion, 

9. „ 
. eee and 
x . enn 


Summonſes inſtructed by wri- 
ting require only one diet *; but 
when the purſuer's title is not in- 
ſtructed by writing, and is to be ve- 


ſummons muſt contain two diets. 
Anciently theſe laſt ſummonſes allo 
contained only one diet; and when 


the ſummons was called, the pur- 
ſuer obtained a new warrant from 
the court to cite the defender to 

a peremptory day. This was 


called ſummons of continuation. But 


this method being found incon- 
P. 2. ſeſſ.3. 


venient, was diſcharged; and it 


Was niaile lawful to include both 


Day of appearance. 8 
255 firſt 


Ch. IJ. Prehimimaries. 
firſt and ſecond diets in the 22 


nal ſummons. 

Before the act of Charles II. any 
perſon, as ſheriff in that part, ap- 
pointed by the ſummons, might 
have given a citation to the firſt 
diet; but in ſome caſes the cita- 
tion to the ſecond diet behoved to 
be by meſſengers at arms. By 
that act the ancient method of ex= «<= 
_ ecution is preſerved, and ſum- | 
monſes are ordained to be direct- 
ed to ſherifts in that part, and 
meſſengers at arms, reſpectively; 
and two different citations were 
neceſſary. But by an act in 1693, W. & M. 
one citation is allowed to be given f. N 
for both diets at one time, by a 
meſſenger at arms. 

The ſecond diet, when the de- 
fender reſides in Scotland, 1s upon 
ſix days warning. 

If the defender reſides in Edin- 4. S. 1 
burgh or Leith, the ſecond diet Ine 167 
may be upon twenty-four hours 
warning. 

By an act of ſederunt in 1672, K. S. Lich 
ſummonſes containing two diets 6. 
were * to be ſigned by the 

clerk- 


f 
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clerk-regiſter ; or, in his abſence, 
by one of his deputes, or the or- 
dinary clerks of ſeſſion. This act 
was looked upon as an infringe- 
ment of the privileges of the clerks 


do the ſignet; and accordingly, by 


an act of parliament in 1695, 
for reviving and preſerving the 

* good order that ought to be 
* kept in the paſſing of writs un- 
der the fignet, it is ſtatute and 


* ordained, that all writs pathng 


* under the ſignet, called the ig 
net of the Lords of Seffion, be fub- 
* ſcribed by a writer, as clerk to 


„ *-ahe frame; excepting allenarly 


letters of diligence in proceſſes 
before the ſeſſion: and the keep- 
er of the ſignet is diſcharged to 
* affix the ſame to any letters not 
fubſeribed as above, any cuſtom 
or practice to the en not- 
* withſtanding.” 

If the defender reſides i in Scot- 


land, he muſt be cited, either per- 
25 ſonally, or at the place where he 
has his actual reſidence for the 
time. But if he does not reſide in 


es the ſummons mult con- 


tain | 


mh, A 
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| tain a umd 0 . edical- | 
ly at the market-croſs of Edin- 
| burgh, pier and ſhore of Leith, 
| upon ſixty days warning for firſt 
diet, and fifteen days for the ſe- 
cond ae: 
The execution of the 8 ch. II. 
muſt bear expreſsly the names and p. vt fell. 3. 
deſignations of all the parties 
purſuers and defenders ; and muſt 
be ſigned by the n and 
two witneſſes. : 
The defender muſt be ves A. S. 16h 
with a full copy of the libel, in ſo Feb. 2723. 
far as concerns him. | 
In the laſt act, the following 
ſummonſes are excepted from that 
rule. 1 


Summons of adjudication, „ 
of mails and duties, 
of ranking and ſale, 
af exhibition ad delibe- | 
randum, | 
for chuſing curators, 
of tranſumpt, 
of wakening, 
of aApie:s poinding, 
and 
of poinding of the 
Sen., 


But 


Act. reg. 


1625. 
{ 28. 


A. S. 1ſt 
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But in the laſt of theſe, the he- 
ritor muſt get a full copy of the 


libel; though it is unneceſſary to 


give ſuch copy to the tenants. 


Summons of forthcoming was | 
n afterwards added to the excep- 


tions. 


To avoid the confuſion that of- 
ten happens in actions againſt debt- | 
ors, where a multitude of debt- 


ors are called, it is provided by 
the act of regulation 1695, that 
there ſhall not be above ſix de- 
fenders called in the ſame ſum- 
mons. When ſuch ſummonſes 


are firſt called, a roll of all the 
defenders muſt be put up on the 


wall of the outer houſe. 


The firſt part of this rule is gone 


into diſuſe, and ſummonſes are 
raiſed againſt any number of de- 


fenders. But by the practice of 


the court, the ſummons can only 


be called againſt ſix of the defend- 


ers at one time, in the outer- houſe 


roll; by which means great con- 
fuſion ariſes from having difſer- 


ent Ordinaries to one proceſs. 


By 
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Buy the act inſtituting the col- J. v. p.s. 
lege of juſtice, ſummonſes were 


ordained to be called according to 
the order of a table, i. e. roll. To 
aſcertain the time of tabling, the 
clerk marked the date of tabling 


upon the ſummons ; for which he 


received a fee. This order of call- 
ing ſummonſes was altered by the 
act of regulations 1672; but the 


form of tabling is yet continued, 


upon account of the clerk's fee. 

Both diets of the ſummons 
muſt be in time of ſeſſion, and 
muſt be paſſed before the ſummons 
can be tablet. 

The laſt part of this rule occa- 
ſions an unneceſſary delay. There 
appears to be no reafon why the 
ſummons ſhould not be allowed 
to be called upon the firſt day of 


| compearance. Anciently the ſum- 


mons was called upon that day, 
and a new warrant was granted 


for citing the defender to a ſecond - 


diet. By the preſent practice, the 
purſuer reaps no benefit, in point 


of diſpatch, by allowing the two 


diets to be included in one ſum- 
js N mons: 
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mons: but if the ſummons were 
allowed to be called upon the e- 
lapſe of the firſt diet, the prelimi- 
naries of out-givings and returns 
might be proceeded in during che 
running of the ſecond diet. 
Summonſes containing only one 


diet are not tabled. 


So 
1690. 
§ 21. 


After the ſummons is tabled, it 
muſt be called by the clerk in the 
outer houſe; and if there be no 
compearance for the defender, the 
ſummons may be inrolled in the next 
week's regulation-roll. Though 


this calling is not in preſence of the 


A. S. 26th 
Feb. 1718 


judge, and the appearance is only 
entered by an advocate's clerk, in 
name of his maſter ; yet it is held 
to be a judicial ſtep of procedure, 
ſo as to keep the proceſs alive. 
But this can only be done once. 

If an appearance be made for 


the defender, the clerk marks the 


advocate's name who appears for 


"Kinds: 


The ſummons, with the wri- 

- tings. founded on by the purſuer, 
mult * be given to ha defender's 
advocate 
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advocate to be conſidered; and, 
prevent the loſs of papers, as w. L 


as to aſcertain the time of giving 
out the ſummons, a minute is 
marked on the back of the ſam- 
mons, and ſigned by the purſuer's 


advocate, mentioning the date of 
outgiving, and the whole writings 

ven to the defender's advocate; 
who is obliged to return them to 


the purſuer's advocate within ſix a& reg. 
days thereafter, with a minute 1572-520 


ſigned by him, bearing the date of 
return, and that he has ſeen and 
returned the proceſs. K 


At the ſame time, there muſt , 8. 16 
alſo be returned to the purſuer's Feb 5725. 


advocate, the defender's exceptions 


or defences to the libel, ſigned ei- 


ther by the defender himſelf, or by 
his advocate. Theſe defences ſhould | 


contain an acknowledgement or 


denial of the facts libelled, o- 
therwiſe the facts {hall be held as -- 


acknowledged. If at the calling 
by the clerk, an advocate is, by 
miſtake, marked for the defender 
who is not employed by him, the 
return muſt bear, that he is not for 
au | VVV 
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the party; in which caſe the pro- 
.Ceſs is inrolled in the regulation- 
Toll. 
By the act of 1723, the-defender 
is ordained to give in both his di- 
latory and peremptory defences ; 
S. 1d but by an act in July 1729, the 
ne defender is not obliged to give in 
his peremptory defences, until the 
dilatory defences are diſcuſſed. 
Which occaſions delay: for altho', 
by this laſt act, E 0 dilatory de- 
fences are ſeparately returned, the 
defender, before the calling of the 
cauſe by the courſe of the roll, is 
ordered to conſign in the clerk's 
hands 20 s. Sterling, to be given 
to the purſuers agent, upon re- 
ceipt, ſo ſoon as the dilatory de- 
fences ſhall be over- ruled; yet that 
part of the act is not obſerved. 
A. s. i By an act of ſederunt in 1726, 
Ian. 1726. it is ordered, That the defender, 
„ in his anſwers or defences to be 


returned with the proceſs, ſhall 
particularly {et forth at length 
the ſtate of the fact and caſe, as 
+ he admits and acknowledges it 
tobe; as alſo the whole facts 


upon 


nne de e e e 


* 
p-Y 
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© upon which he is to found and 

plead any defence: and if, by 

« reaſon of new diſcovery, the de 
fender be obliged to alter any 

« part of his anſwers or defences, 
that he give in that alteration in 

4 writing forty-eight hours at leaſt 


before hearing; and, in that 


« caſe, he fhall be obliged to pay 
« 30 8. at leaſt of coſts to the pur- 


« fuer: and that in the ſame man- 


ner, if the purſuer ſhall be o- 


© blged to amend any part of his 
* libel, he ſhalt likewiſe give in 


" | the amendment in writing, fo- 
Das the defender may have op- 
unity to fee it forty-eight 


| * hours before hearing, and ſhall 


„pay the forefaid ſum at leaſt of 
„ cofts' to the defender: and that 


_ the giving in of fuch amend- 


ments and alterations, whether 
upon Übel or defences, be inti-- 
* mated by the elerk in the outer 
* houſe; at the 1 mtimation of the- 
bills, and that the intimation be 
* marked by the clerkon the back 
« of the amendment.” 


29 The: 
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Ihe laſt part of this Tote is now. 
in diſuſe. | 
| Theſe three laſt as, were at 
"eg * firſt only temporary, but are now 
made perpetual ; and the obſer- 
vance of them would tend greatly 
to the diſpatch of buſineſs. - They 
were founded chiefly on the act of 
regulations 1672, which contains 
many wiſe regulations, and {hows 
great abilities and knowledge of 
. buſineſs in the perſons who were 
concerned in the making of them. 
Ack reg. By the regulations 1672, it is 
SET IA provided, * © That where-ever the 
«+ defender's advocate is 0 found 
any defence upon writs “ at the 
returning of the proceſs, he alſo 
produce therewith the writs 
vrhereupon he intends to found 
any alledgeance, and give in the 
defence which he founds upon 
theſe writs, and mark the parti- 
cular clauſes of the writs where- 
upon he founds ; otherwiſe no 


cc 
- 
cc 


" The word writ is 0 and in many Fs of the 
acts, uſed in a general RO, yo: IP eve · 
Ty kind of writing. 118 2 


ref pect 
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#® reſpect is to be had to the al- 
ledgeance “ to be founded on 
„ thoſe writs which were in any 
of the defender's advocates 
* hands, or which, or any copies 
„ thereof, were ſeen by, the ſaid 
% advocates : which the purſuer” Hu 
ad vocates ſhall be obhged to re- 
„turn within four days after they 
receive the ſame, otherwiſe com- 
© plaint may be made againſt 
Ee them, as againſt defenders ad- 
. vocates for keeping up of pro 
8 ceſſes; and in caſe any other 
© writs come to their hands after 
the returning of the proceſs up- 
* on which they will found, that 
in like manner they produce the 
* ſame to the purſuer's advocates: 
** before calling of the cauſe, un-- 
der the ſame certification.” 
If there are more defenders than 4 r-s: 
one, the advocate to whom the '1672.425 
ſummons is given out, ſhall return 
the proceſs within four days; Which 
hall lie in the clerk's hands for 
ſix days en to be ſeen by 


H 
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all the other defenders. before the 
- ſummons can be inrolled. Theſe 
| A.S.16th other defenders ſhauld alſo give in 


Fed. 1723 their exceptions: to the libel, fign- 


Act reg. 


16 72. 9 20 


the ſaid fix days. But this laſt 


ed as before mentioned, within 


part of the act is now in diſuſe. 


If the advocate for the defender 


ſhall refuſe ta return the proceſs 


within the time limited, upon.com- 
plaint of the purſuer, the Lord Or- 
dinary on the bills will grant war- . 


rant for apprehending and incar- 
cerating the advocate or agent who 
detains the proceſs, until he hall 


return it. 


The act of regulation I 632; 


authoriſes the Lord Ordinary on 
the bills to call the advacate who 


keeps up the proceſs, and to fine 
him in L. 3 Scots for each day the 


proceſs is kept, after requifition 


thereof by a notary, and L. 6 
Scots for each day it is kept after 
the complaint is given in; one half 


of which fines is appointed to be 
paid to the purſuer, and the other 
half to be put into the poor's box 
but there is no *. given hi 
. 


Ch. L. Peokininuries. 8 


this act to the Lord Ordinary to 
impriſon the offender. _ 

It does not appear when the 
practice of granting warrants for 
impriſoning members of the court, 
for detaining papers, began; but 
it ſeems to be neceflary for prefer 

ving the authority of the court. 

The firſt time fuch warrants are 
mentioned in the printed acts of 
ſederunt, is in Nov. 1691; but 4. 8. 1105 
from the recital of that . 
practice of granting warrants ſeems 

to have been eſtabhſhed before 

chat time. | 5 

The detention of papers in pro- 
ceſſes ſeems to have been the fub- 
ject of conſtant complaint. Sir 
Robert Spottiſwoode, Prefident af 
the Seſſion, in a ſpeech made to 
the advocates in 1633, complains 
much of it, and threatens to put 
the ſtatutes made againſt it in ex- 
ecution; but does not mention 
what theſe ſtatutes were. There A. 8. 20h 
are alſo many acts of federunt Jan. 1640. 
made ſince that time, for prevent- * 
ing this evil practice; to moſt of i gm Dec. 
which, penalties, by "wy of fine, e, 

. Are 1649 · 


A.S. 11th 
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are annexed. Theſe acts appear 
not to have been effectual; but 
fince warrants for impriſoning the 
perſon who detains the proceſs 
have been introduced, the practice 
of detaining papers has, 1 in a great 


meaſure, ceaſed. 
The party againſt hem the 


Nov. 1691 warrant is granted, is obliged to 


ſatisfy the macer who executes the 


warrant, for his trouble. 

If a ſummons ſhall not be called 
within year and day of the laſt day 
of compearance, the action will 
fall of courſe, and no proceedings. 


can be had in that ſummons: but 


if the defender ſhall not chuſe to 
hie under the uncertainty of at- 
tendance, after the days of com- 
pearance are elapſed, he may put 
up a proteſtation in the minute- 


book for not infiſting; and if the 


purſuer ſhall ſuffer the proteſta- 
tion to be extracted, the proceſs 
ſhall be at an end; though it is 


competent to the purſuer to raiſe 


grounds. : 


a new proceſs upon the ſame 
dA 


i SS add vo LA e ano. 
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ar | 
the extracting of this proteſtation : 


ut 

he but it may be renewed for not in- 

eſs rolling; and ſuch new proteſta- 

ce tion will have the fame effe&t as 

at the former, if the cauſe is not in- 
rolled: in due time not 

he To prevent undue preference of Act reg. 

to one cauſe to another, books of in- 5 47. 


ne rolment are ordered to be kept, 
both for the inner and outer houſe, 
q in which all cauſes muſt be inrol- 


y led; and the judges are ordered to 


11 8 proceed according to ths: ores * | 


58 ſuch inrolment. 

it Two of theſe books a are * 
0 ed for the outer houſe; in one of 
1 which is contained the roll of fuſ—- 
12 penſions, ad vocations, removings, 
t ejections, and recent ſpuilzies. 


This generally paſſes under the 


n ae, 4 
A calling by the clerk will ſtop 


Ibid. 


e name of the /uſpen/ton-roll,: and is 


x called upon Tuetday and e 
- neſday. 0 
b By the preſent e a remo- 


| aQtion. _ 
Rig] The 


vings, ejections, and recent ſpuil- 
zies, are W in ah nen . 
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The other book contains the 

roll of the outer-homfe caufes. 

This roll is called the ordenary ac- 

tion roll, In the firſt part of this 

roll are placed fummenſes where 

no compearance is made for the 
defender, and proceſſes upon war- 

rant for diſcuſſing reaſons of re- 
Kareg. duction. 'Fheſe cauſes are com- 


3. monly called upen Wedneſday, 


immediately after the fuſpenſion- 
roll is finiſhed. This part of the 
da reg roll goes under the name of the 


1695. 


521. regulatian-rull, being appointed by 
the acts of regulation. - 


Tbe keeper of thefe rolls is or- 
dered ta attend in the ſeſſion- 
houſe each Saturday afternoon du; 
ring the feſſion, to receive: the 
Act reg. notes of mrakments;- and to mark. 
1 the date of che inrolment on the 
proceſs; which muſt be 1 | 
2 book according. to che date 


of the return, by the defender's: 


advocate. It is alfo his duty to 


affix on the wall of the outer houſe, 


_ each} „a roll of cauſes, ac- 
cording: to the order of the book; 
which. are to be heard that week: h 

The 


2. -N. 


3 bl 
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The keeper of the rolls is auto or- 


dered to attend to inrol cauſes the A. 8. 2hl 
laſt Saturday of the Chriſtmas va- Dec. 176 
cance. 


The mathod of inrolling is, by 
giving a note to the keeper of the 


rolls for the outer houſe, who. 
marks the date of the inrolment 


on the ſummons, and inrolls the 
cauſe in the book. 1 
Proceſs at the inſtance of mini- W. p. 1. 


ſters for payment of their ſtipend, 47. 


Act 1701. 
proceſs of wrongous impriſonment, e. 6. 


and proceſs againſt inferior Jud- : AQ 1705. 
ges, who neglect to put in execu- * 


tion the laws made for preſerva- 
tion of the fiſhing, are intitled to 


{ummary diſpatch, without . 
the courſe of the roll. 
The rolls of ordinary actions, A. S. 16m 
and of ſuſpenſions in the outer - 1723 
houſe, are ordered not to be call- 
ed upon the laſt nine ſederunt- 
days of the winter: ſeſſion, and | 
laſt ſeven ſederunt-days of the 
ſummer- ſeſſion; but the a- Vide Ads 
tion-roll and acts are allowed to e 
e ee MW 
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Ordinary Proceſs before the Lord Or- 


_ dmary in | the outer houſe. 


s 1 r. 3 


Proceedi ngs before an pl 10 


pronounced. | 


M Heri a proceſs is called be- 
fore the Lord Ordinary in 
| the outer houſe; if the . purſner is 


Ad reg. not ready to inſiſt, the proceſs 


1672. 
{$ 10, 


{hall be deleted out of the roll, and 


A S. 2oth hot continued to the next week's 
Dec. 1690 roll; but if the defender demand 


it, kei is intitled to a proteſtation : the 
effect of which is, that the defen- 
der ſhall not be obliged to anſwer 
without a new ſummons, and re- 
ceiving payment of the proteſta- 
tion-money; which is aun mo- 
diſied to 10 8. Sterling. | 
Though the act of parliament 
is peremptory, this proteſtation is 
1 recalled upon application 


48H 8 by 


Wr Ä 
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by the party to the Lord Ordina- 
ry, before the extracting of the 
proteſtation; but the defender is 
intitled to inſiſt for payment of A. 8 z20cch 
10 8. before the PREG can 15 171 
heard. 

If the defender is abſent when 
the cauſe is called in the courſe of 
the roll, the purſuer is intitled to 
proceed in the cauſe, and to get 
decreet, in caſe his libel is proved; 
but if a proof is required, a term 
will be aſſigned for proving the 
libel; and the defender ought not 
to be reponed againſt that ſentence bid. 
or interlocutor, but upon payment 
of 20 s. to the purſuer. 

Theſe penalties are ſeldom in- 
flicted, which occaſions many de- 
lays to the parties. 1 

If the ee for either party 


rer! be in the inner houſe when, the 
cauſe is called before the Lord Or- 
la. dinary in the outer houſe, the 


_— Lord Ordinary ſhall call the cauſe aa reg 
next day, if e by a note from nes 
either party. 3 
Deereets in abſence of cle de- 
mans. pals of courſe when de- 
by | E manded ; 
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manded; and it is uſual, in ma- 
king out the extracts of ſach de- 
creets *, when the defender has 
been perſonally cited, to recite, 
that the purſuer had referred the 
verity of the libel, in ſo far as not 
proved by the writings produced, 
to the defender's oath, and that 
the defender having failed to ap- 

. pear, was held as confeſſed. Tho 
this is only the manceuvre of the 
extracter, without any warrant in 
the proceedings to authoriſe it, the 
decreet ſhall be held good until it 
is ſuſpended or reduced. But when 
a reference to the defender's oath 
is really intended, ſuch reference 


ſhould regularly be ingroſſed in 


the minutes ; and the interlocutor 


ſhould bear, that the defender was 


held as confeſſed, in reſpect of his 
not appearing. 

Upon this head, it may not be 
improper to obſerve, that if a party 
is held as confeſſed upon any point 


Extract of a decreet is an authenticated copy of 
the proceedings and decree, made out in a particular 


form by an extracter, and ſigned by one of the 


principal clerks. 
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referred to his oath, and circum- 


duction is granted after appear- 


ance has been made, and a day 
taken by an advocate for him to 
depone; in caſe of the death of 
ſuch party before he is reponed, 
the circumduction ſhall ſtand good 
without remedy. It therefore be- 
hoveth advocates to be very cer- 
tain of their authority, before they 
enter ſuch appearance. This cau- 
tion is thought neceſlary, becauſe. 


at preſent ſuch an appearance is 


held to be a matter of mere form, 


and conſequently very little atten- 
tion is given to it. 


It is a common device of . 
ers who want delay, to ſuffer de- 
creets to paſs in abſence againſt 


them, and then to offer a repre- 


ſentation to the Lord Ordinary, 
praying to be heard on their de- 

2 By this ſhift, the deter- 
mination of cauſes is greatly poſt- 
poned, and much unneceſſa 


trouble is given to the Lord Ordi- 
nary, in reading repreſentations, 


which contain nothing material in. 


the cauſe. This inconvenience 
E would: 
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would probably be in a great mea- 
ſure remedied, if all reprefenta- 
tions againſt decreets in abſence 


were diſcharged, (excepting againſt 


ſuch decreets as may happen to be 
pronounced upon the laſt ten days 
of a ſeſſion, where repreſentations 


may be neceſſary to prevent ex- 


tracting the decreet); without pre- 

judice to the defender, either to 
apply for redreſs to the Lords in 
the inner houfe by petition, or, 
upon a warrant to be obtained 
from the clerk in the proceſs, to 
inroll the cauſe in the next week's 
regulation-roll for a hearing. And 
it would make this rule more ef- 
fectual, if the clerk were ordered 
not to grant ſuch warrants for in- 


rolment, unleſs the defender ſhall 


previouſly lodge in the clerk's 
hands all his defences, both dila- 
tory and peremptory, and ſhall 
conſign a certain ſum in name 
of damages, to be delivered to 
the purſuer's agent, upon receipt, 


when demanded, without fee 


or reward, and without the ne- 


e * an aten to the 
court 


I 
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court for a warrant.. And the like 


regulation may be made with re- 
ſpect to the conſignation of the 


ſum for the purſuer's damage, in 


caſe a defender ſhall offer a ſuſpen- 
ſion, or raiſe a reduction of a de- 
creet in abſence. . 
If this ſhould be made a ule. in 
would be neceſſary, when there 
are more defenders than one in a 
proceſs, that each defender ſhould. 
be named in the roll for the outer 
houſe; that parties agents may 
have proper notice to attend to the 7 
defence of their clients. | 

When both: parties- are: — — 
the purſuer's advocate proceeds to 
recite his libel, and the vouchers 
of it; and the defender proceeds 
next to open his exceptions to the 
libel in their proper order. 

Theſe exceptions may be either 
ere or peremptory. 

Under the firſt of theſe heads- | 
are comprehended,, 

1. Exceptions to the competen— 
cy of the juriſdiction of the court. 

2, Perſonal nene to the 


Judge. 7 
Ez Thcle- 
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Theſe two are properly de- 
clinatory defences. 
3. Exceptions to the form of ei- 
tation or execution. 
4. Exceptions to the purſuer's 
title to carry on the action. 
F. Exceptions to the form and 


competency of the action. 


6. Exceptions to the proceeding, 
becauſe all parties ene intereſt 


are not called. 


7. Exceptions perſenat to the 


defender, viz. That he does not re- 
-preſent the perſon who was the o- 


riginal debtor to the purſuer. 
Theſe, and other dilatory de- 


5 July 1729 fences, ſhould be diſcuſſed before 
proceeding to the peremptory ex- 


ceptions ; becauſe fif the defender 


fhall proceed to plead his peremp- 
tory defences, he will be under- 
ſtood- to have paſſed from his di- 


latory defences. 
A defence is ſaid to be peremp- 
tory, when it 1s ſuch, as the deet- 


fion thereof ſhall put an end to the 


cauſe. 
By an act of ſederunt in 171 I, 


it is ordained, that all dilatory 


_ defences 
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defences ſhall be proponed at one 1 
time; and theſe being diſcuſſed, 4. S2 œm 
all peremptory defences, or other * eo 

allegations, ſhall be proponed at 

leaſt before any application to the 

Lords in preſence; with certifica- 

tion, that no new allegation or de- 

fence ſhall be heard, unleſs it be 
come recently to the proponer's 
knowledge or obſervation; in 

which cafe, the proponer is to pay _ 

a fine to the other party for his ex- 

pence, to be modified as there 

thall be cauſe : and in all cafes 

where 1t 1s pretended;that an alle- 

gation is but recently come to ob- 

ſervation, the ſame ſhall be in- 

ſtructed by oath, and no other- 

wiſe. 

- When an allegation 1s offered tO Ibid, $17. 

be inſtructed /errpto, if either the 

purſuer or defender is poſſeſſed of 

the writings by which he means 

to prove his allegation, and ſhall - 

not produce them immediately, or 

ſhall ſuffer a term to be aſſigned, 

or a diſigence to be granted for re- 

covering writings in his own cu- 

_ the ay: having fach wri- 

| ding 
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tings ſhall pay a fine to the other 
party, to be modified by the Jud- 
ges, not under 40 s. 
A. S. 20h By the ſame act it is ordered, 
np hog that advocates be ready to de- 
5 bate at the firſt calling. of the 
cauſe; and that all writings in 
the hands of either party, not for- 
merly produced, ſhall be lodged 
in the clerk's' hands twenty-four 
hours at leaſt before any cauſe 
ſhall be called, either in the outer 
or inner houſe ;- and the particu- 
| lar clauſes of the ſaid. writings up- 
. on which parties intend to found 
aany allegation, ſhall be marked; 
and the clerks are ordered to give 
kid. 5 7. up no writings, but upon receipt, 
and to recall all ſuch writings as 
| have been given. up, by caption, 
| if neceſlary, before, a. proceſs is 
called. 
| Buy this act it is alſo ordained, 
| that either party who ſhall detain 
| ſuch writings, ſhall be fined in 
4 15 s. Sterling at leaſt. 
| Act the calling of the cauſe i in 
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the courſe of the roll, if the dila- 
uy defences are over-ruled, the 
defender 
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defender ſhall immediately there- 


after, at the ſame hearing, repeat 
his peremptory defences before the 


Lord Ordinary; and ſhall, without 4, S. 50 | 


delay, give in the inſtructions of l 


theſe defences, in ſo far as they 
are to be proven by writings in 
the defender's hands, | 

If the cauſe ſhall be fully heard 
at the firſt calling, and facts all 
ſettled, the Lord Ordinary will 
either give judgement; or, in caſe 


of difficulty, will report the matter 


to the Lords: but if the proceſs 
ſhall not be then ripe for a deci- 
fion, his Lordſhip will again hear 
the cauſe at the fide-bar. 


For aſcertaining the time ofA.s. n 


theſe ſide- bar hearings, the keeper 

of the outer-houſe roll is ordered 
to affix on the wall of the outer 
houſe, each Monday morning, a 
note of the particular days, hours, 
and names of the Lords, who are 


_ reſpectively to be Ordinaries at 


the fide-bar for that week; and 
the rolls of cauſes to be called I 
each Ordinary reſpectively, are 5 


apporntodt to be made up and _ 
N 
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I _ ed by his own clerk, and affixed 
_ on the wall the night before the 12 
* roll is to be called; in which roll 
the number of ere is to be ſpe- ¶ 4; 
cified, and no addition ſhall 705 ſe. 
made to the roll. 4; 
2 2:0, The time for putting up this 4; 
97-1752 roll is now fixed to be twelve PE 
o'clock in the day ne the 
calling of it. _ 
14 notice to parties is too as 
| late; : becauſe, in the common ed 
courſe of buſineſs, i it is almoſt im- . 
poſſible to get matters properly ¶ (4 
prepared for the hearing: it were gi 
therefore to be wiſhed, that the m 
time of notice were enlarged, and I in 
that the hand- rolls were ordered 
to be put up forty-five hours at te. 
leaſt before che calling. 3 
The due execution of the ſeveral ft 
acts relative to the giving in and * 
proponing defences, would great- ¶ ea 
ly tend to the ſhortening of pro- an 
ceſſes, and would in a great mea- gi 
ſure render the after hearings at || h. 
ſide-bars unneceſſary. This ſeems 
to have been the opinion of the * 
commiſſioners who formed the re- tu 
gulations 


EY mw ow DD 0 YI. 
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gulations in 1695 ; by which all Aa Ss 9 3 


ſide-bar hearings are diſcharged, 
and in lieu thereof, the Lord Or- 
dinary is ordered to call the cau- 
ſes he has not finiſhed the prece- 
ding days of that week, on Satur- 
day betwixt ten and twelve, at the 
fore bar. 

But although this excellent ſta- 


tute was complied with, in ſo far 4. S. 1 
as it ordained the ets not finiſh- Nov. 1708 


ed on the preceding days of the 
week, to be called on Saturday ; 
the hearings at the ſide-bar were 
ſtill continued, and new rules were 
made concerning the order of call- 
ing ſuch cauſes. 

Theſe rules were afterwards al- 


tered by a ſubſequent act, which A. S. 16th 
ordains, that the court ſhall not e 


fit till ten o'clock in the morning; 
and that three Ordinaries ſhall fit 
each ſederunt-day betwixt nine 
and ten in the morning, at three 
different bars, for diſcuſſing their 
hand- rolls. 


This act was at firſt temporary, A. S. Sth - 
but was afterwards made perpe- June 1734 | 


tual. 
Side 
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A. S. 16th 
Teb. 1723. be called during 


Side-bar rolls are not allowed to 
the laſt four days 


15 june of the winter- ſeſſion, and laſt two 


1733. 


days of the ſummer-ſeſſion. 
Theſe ſeveral regulations of the 


ſide-bar hours, have not anſwered 


the end propoſed by them. The 


multiplicity of cauſes called -at 


different bars at one time, creates 
great confuſion, and is often the 
occaſion of delay ; for it frequent- 
ly happens, that the ſame advo- 
cate and clerk are called to two 


different bars at the ſame time. 


Upon this head, it may -not be 
improper to obſerve, that quick 


. diſpatch in all procefles, in a great 
meaſure, depends upon the regu- 


larity of the proceedings in the 


beginning: it were therefore to be 


withed, that the ſeveral acts rela- 
ting to the returning and propo- 
ning defences, were duly obſer- 
ved, and that all cauſes were fully 


heard by the Lord Ordinary at the 
flirt calling in the outer houſe, A 
judgement would then be obtain- 


ed at firſt hearing, if the matter in 
at ae be clear; and, in caſe of 


. ulty, 


Part I. 
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a * 


Ch. Il. ö 1. Before interlocutor. 6r 


difficulty, if, inſtead of a minute, 
which is often difficult to be ſet- 
tled by the parties, each party 
were ordered to give in a full me- 
morial of his caſe, both of fact 
and law; and if from theſe an ac- 
curate ſtate of the facts founded 
on by each party were made out, 
the Lord Ordinary would then 
have a full view of the cauſe; ſo 


as either to give his own judge- : 


ment, or to report the caſe to the 


Lords: This method would alſo 


be attended with another conve- 


nience, that in all the after pro- 


ceedings, reference would be had 
to the ſtate of facts, whenever a 
diſpute ſhould happen relative to 
them. 

This ſtate might be made out by 
the clerk's ſervant for which he 
ſhould have a fee allowed; and it 
might be in this form: 

Claſs 1. Facts admitted by all 
parties. 

Claſs 2. Facts vouched by wri- 
ting, diſtinguiſhing by whom the 
allegation is made, and referring 

| to 
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to the particular clauſe by which 
cach fact is vouched. 

_ Claſs 3. Facts alledged by the 
purſuer, and denied by the de- 


| fender. 


Claſs 4. Facts alledged by the 


defender, and denied by the 1 


ſuer. 
In this an eeforentle ſhould 


be made to the pages of the re- 


ſpective memorials and writings 
from whence it is taken. 

When two or more proceſſes are 
anywiſe connected, the proceſs 
firſt inrolled is held to be the lead- 
ing proceſs; and the Lord Ordi- 
nary, at calling the ſubſequent 
proceſſes, will remit them to it 06 
C ontingentiam. 


Proceſſes remitted in chis man- 
ner remain diſtinct proceſſes, tho 


depending before the ſame Ordi- 
nary, unleſs they are alſo conjoin- 
ed; and therefore a proceeding in 
one of them ſhall not prevent the 
other from ſleeping. 

All interlocutors and ſentences 


J. vnn. muſt be ſigned by the judge; and 
p. 1-2 by an act of ſederunt, interlocu- 


tors 


— © — 2 — — — cos 


7 * * 2 


Ch. U. KOs. Before e dee 63 5 


8 tors in abſence are ordered to be A. S. gh 
ſigned by the Lord Ordinary the Jaly eg. 
fame day they are pronounced; 
and interlocutors upon debate, to 
be ſigned within ſix days a” 
ter at fartheſt. | | 
Interlocutors pronounced on ÞÞid. 
the four days preceding the two ů 
laſt days of a ſeſſion, muſt be fign- 
ed within forty-eight hours of 
their being pronounced; and in- : 
terlocutors pronounced the two Ibid. 
e laſt days of a ſeſſion, muſt be ſign- 
b e ſame lay __ are pronoun 
8 
N interlocutor can be ſigned Ibid; | 
t after the riſing of the ſeſſion. 
5 When interlocutors are not ſign- 
ed of the true date they are pro- 
nounced, the clerk is ordered to Ibid. 
prefix to the minute the true date 
of the debate, and of pronouncing 
the interlocutor, and below the 
interlocutor to add the date of 


n ſigning it. 
Interlocutors not ſigned accor- 
" ding to the rules bel by 
1 chis act, are declared to be void. Ibid. 


and null. 


332 8 r. 
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8 r c r. HU. 


f 

; 

Of repreſentations t to the Lord Ordi- 1 

nary. : 

＋ HE party who is diſſatisfied c 

with an interlocutor, muſt I 

A. S. 16th Offer a repreſentation to the Lord a 

3 1723. Ordinary, praying an alteration 6 

5 of the judgement, within ten ſede- f 

runt- days "of the ſigning of the in- * 

terlocutor; otherwiſe the interlo- 

cutor ſhall become final, unleſs t 

the party ſhall alledge he has come x 

to' the knowledge of ſome new b 

fact, which he did not know be- 1 

fore ; and which n. muſt b 

be proved. 

n - In reckoning the ſederunt-days u 

in the outer houſe, Saturday is in- 7 

cluded; in petitions to the inner Kt 

houſe, it is excluded. Vide Peti- t 

tions, chap. 3. 9H 2. K 

Repreſentations againſt; decreets I ! 
entirely in abſcnce, may be pre- 

ſented at any time before extract- 2 

ing * decreet. t 


Ae 


ch. II. $2. Repreſentations. 65 


Anciently, the Lords uſed to 
ſtop the extracting of decreets by 
a verbal order: theſe verbal ſtops 
were afterwards diſcharged, and A. S. 11th 
ſtops were ordered to be in wri- Novel _ 
ting, and to be ſubjoined to repre- | 
ſentations. Such ſtops are alſo de- 
clared not to endure above a fort- 
night, if granted in time of ſeſſion, 
and to endure only until the firſt 
eight days of next ſeſſion are elap- 
ſed, if granted in time of vacance, 
unleſs they are renewed. ar = =P 

The ſigning of interlocutors in A. s. Ke 
time of vacance being now diſchar- Ju 1 
ged, the laſt part of this act has 
become uſeleſs, and the clauſe li- 
miting the endurance of 8 has 
become obſolete. 

The Lord Ordinary, after read 
ing the repreſentation, will either 
refuſe the deſire thereof, or ordain 
the ſame to be anſwered by the o- 
ther party; either of which {hall 
keep the matter open until a new 
interlocutor 1s pronounced. 

Every new interlocutor creates. 
a freſh delay, as it is competent 
to the party who thinks himſelt 

ä ured, 
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injured, to offer a new repreſenta- 


tion within ten days of the laſt 
interlocutor; and there being no 


__ limitation as to the number of re- 


preſentations, the occaſions of de- 
lay are infinite, when parties are 


litigious. 


If parties were fully heard at 


firſt, repreſentations to the Lord 
Ordinary would be unneceſſary, 


unleſs ſomething new fhould be 


diſcovered, which they did not 


A. S. my 

Jan.1756 
TO. 
Vide 

Act reg. 


| 2672-915 


know at the time. This was the 


opinion of the court at making the 
act of ſederunt in 1756, concern- 
ing proceſſes of ranking and ſale; 

by which all repreſentations are 
diſcharged. But if repreſentations 


to Ordinaries ſhall be thought he- 


ceſfary, the number of them may 


be limited; and the order for an- 


ſwering may alſo be fixed to a per- 


emptory day, under a penalty, to 
be paid to the party who ſuffers 
by the delay. This would ſecure 
diſpatch, and, at the ſame time, 
parties would very ſeldom ſuffer 
any loſs by it. For when, by the 


ſtrict nmuce of form, a party 


ſhall 


oO oO mk — . — ow» 


n. e Wn 
ſhall be excluded from obtaining 
material juſtice, the judges will, 
, no doubt, give a remedy : but ſuck» 
remedies ſhould very ſeldom be 
applied, and only in caſes of 
abſolute RO ; becauſe the loſs 
to the public, by the bad example, 
will much eee. the benefit 
which a few particulars may re- 
ceive from the indulgence; and in 
every caſe of neceſſity, where the 
form ſhall be diſpenſed with, the 
party who ſuffers by the delay 
ſhould be indemnified. | 
It the-Lord Ordinary, after re- 
peated repreſentations, {hall conti- 
nue to adhere to his former inter- 
locutor, the party who complains 
mult either acquieſce, or apply to 
the Lords in the inner houſe by . 
petirion. # 
When a repreſentation an 248.6 
decreet eee, by an Ordifia-- 
ry is refuſed, the decrees formerly 
pronounced muſt again be put an 
the minute-book ; and the — 
cannot be extracted until the elapſe 
of three men after the laſt inter- 
= locutor 
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locutor has been put in the mi- 
nute- book. 


-S Ki QT. III. 


of da Diligence, and acts of * 


1 conteflation. 


W Hen parties are not poſſeſ- 
; ſed of the neceſſary wri- 


tings for proving either the libel, 


or defences ; upon their applica- 
tion, the Lord Ordinary will grant 
letters of incident diligence againſt 
havers “; and if the perſon who 
has the writings, ſhall not produce 

them within the time limited, af- 
ter thediligence is executed againſt 
him, upon reporting the firlt exe- 


cution a ſecond diligence will be 


granted; the effect of which! is, to 


* An incident diligence is a writ in the King's 
name, and under his fignet, containing warrant fr 
 eiting parties and witneſſes, and alſo the holders of 
writings, to appear in court, and to give evidence of 
facts, or produce all writings called for, reſpectively. 

The ſecond diligence contains a warrant for ta- 
king them into cuſtody, for their contempt of the 
firſt order. | 


take 


Ch. II. S3. Incid. Diligence, Kc. Of 
take the perſon who has the wri- 
tings into cuſtody, until he thall 
deliver them. | | 
When parties do not agree as to 
the truth of the ſeveral — 
made by them, it is competent to- 
either party to inſiſt, that the par- 
ty who does not admit the facts 
lodged. {hall confeſs or deny the 
truth thereof; and if he ſhall refuſe 
to anſwer, he ſhall be held as con- 
felled ; but if he ſhall deny a fat 
which 3 1s afterwards proved to have 


been known by him, fuch party 


ſhall be obliged to pay all the ex- 
pences, without any modification, 
which the other party has been put 
to by his calumnious denial. 
When parties perſiſt in denying 
the facts, the Lord Ordinary wil 
grant warrant for proving —4 ſe- 
veral allegations; and if this war- 
rant is general, it is called an ac# of 
litiſconteſtation, Which is extracted 
and ſigned by the clerk; after 
which, the Lord Ordinary can 
proceed no further in the cauſe 
without a warrant from the Lords. 
By the ancient practice, the re- 
levancy 


— eee wan 
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levancy was, for. the moſt part, 
determined before pronouncing 
the act; but now acts are general- 
ly allowed before anſwer as to the 


relevancy, and parties are allowed, 


not only to prove the facts con- 


_ tained in their mutual condeſcend- 


_ ences and anſwers, but alſo all o- 


ther facts and circumſtances rela- 


tive to the caule. 


Before extracting an act, either 


| party may pray a review of the 


J. vn. 


p · I. ſeſſ. 2. 


C. IQ, 


| Ibid. 


interlocutor, by preſenting a re- 


preſentation to the Lord Ordinary 


within ten days, as before men- 
tioned. 

If the iz ſhall offer to prove 
his libel, or allegations, by the 


desen s oath, he muſt furniſh 
him with an extracted act within 
forty-eight hours after being re- 


quired thereto, otherwiſe the de- 
fender ſhall be diſmiſſed. 


When che defenders. in enhibi- 


tions ſhall depone negatively, and 
defenders in forthcomings ſhall 
depone, whether negative or affirma- 


ius, the clerks and macers fees. 


ſhall be paid by the purſuers. 
125 | This 


* ww" ww 


ceſſes before inferior judges. 


Sometimes, to avoid the ex- 


pence of extracting an act, the 
Lord Ordinary grants waxrant for 


the proof to be taken upon an in- 


cident diligence, to be reported to 
himſelf; and, in ſuch caſes, the 
proceſs ſhall continue before the 


ſame Ordinary, and the proceed- 


ings ſhall go on in the ſame manner, 
as in cauſes where no proof 1 is ne- 


ceſlary. | 
The Lords uſed Fa to ex- 


amine witneſſes themſelves, but 
for ſome years paſt they have 
done it by commiſſion. | 
If the commiſſion for the exa- 
mination is granted to the clerk, 


or his ſervant, and is to be execu- 
ted during the fitting of the ſeſ- 


fon, it may be done by a written 


warrant upon the proceſs, without 


extracting the commiſhon: but 
when the commiſſion is granted to 
ſome other perſon, it muſt be ex- 
tracted, and a diligence granted 


for citing the witneſſes to compear 


peßast the commiſſioner, 


Ch. II. F3. ' Incid. Diligence, &c. 71 
This act is alſo extended to pro- | 


No 
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No witneſs can be examined, \ 

_ unleſs he is previouſly cited by a WF 
diligence to give his evidence. a 
Cha. II. If a witneſs is under diligence MW a 
. 1637. for debt, and is apprehenſive of Ne 
9 being taken into cuſtody for it, if 
he ſhould appear to give evidence, f 

the court, upon a petition, may 1 

grant him a protection for a rea- 
ſonable time, not exceeding one t 

h 

a 


Le 


month, provided the party ” who 
requires his evidence, or his tu- 
tors or curators if he is a minor, Ne 
_ ſhall give his oath of credulity, or In 
ſubſcribe a certificate under his | 
hand upon oath, that the evidence 
5 of ſuch witneſs is material in the 
cauſe. 
J vnn. Parties, and their advocates, are 
Act 1086. intitled to be preſent at the exa- 
c. 18. 
mination of witneſſes, and to ſee 
the depoſitions in the clerk's hands, 
and get a copy thereof, before ad- 
viſing. 

The term aſſigned for proving 
being elapſed, the act muſt be 
called before the Lord Ordinary 

in the outer houſe for the time; 
po | who, at the ſuit of either party, 


will 


Ch. II. § 3. Ineid. Diligence, &c. 73 
5 vill circumduce the term againſt 
a WW the other party for not proving; 

and, at the ſame time, make great 
c aviſandum with the proof addu- 
bf ced. 
if Againſt this interlocutor, no de- 
e, W fence can be offered to the Lord 
Ordinary, his Lordſhip having no 
- power to judge of the merits of 
x the caſe; but if. witneſſes ſhall 
o have been cited who have not 
- appeared, upon reporting the ex- 
r, ecution of the diligence, the Ordi- 
r nary will delay the granting cir- 
is MW cumduction, and will grant a ſe- 
e cond diligence againſt the witneſ⸗ 
ie ſes formerly cited. 

After the term of the Sd di- 

re ligence 3 is elapſed, the party may 
3+ again get his act called, and will 
ce MW then obtain circumduction, and 
s, aviſandum with the proof; which 
|- | concludes the proceedings 1 in the 
| outer houſe. 
g After an act is extracted, and ; A. S. iſt 
* the term for proving is elapſed, Feb. 08 
che term ſhall not be prorogated, * 
; but upon weighty reaſons and un- 
u, foreſeen accidents, ſufficiently ve- 
ll = G rified; 


the caule mat chen r remain with 
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rified; and the party who aſks 
the prorogation ſhall, before get- 
ting the benefit thereof, pay to 
the other party the damage and 
expence occaſioned by ſuch proro- 
gation, as modified by the court. 
The application for a proroga- 


tion mult be made by petition to 


the Lords in the inner houſe. - 
The acts are called on Wedneſ⸗ 
day and Friday at ten o'clock be- 
fore the Lord Ordinary 1n the out- 
er houſe; and previous notice is 
given to the parties, by the clerk's 


affixing a note of the acts to be 


called, on the wall of the outer 
houſe, the day preceding. 

When the proof is taken in con- 
{ſequence of a diligence, to be re- 
ported to the Lord Ordinary, the 


cauſe may be inrolled in his Lord- 


{hip's hand-roll for adviſing the 
we] In this caſe, it is regular 


alſo to circumduce the term; and 


if the proof is clear, the Ordina- 


ry may adviſe it immediately ; but 


if there is difficulty, he will make 


aviſandum with it to himſelf: and 


his 


i Q@ 
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his Lordſhip until' he ſhall deter- 


mine it, in the ſame manner as in 
caſes where there is no Proof . ta- 
ken, 


After a cual has been once At reg, 


heard by the Lord Ordinary, it * 


ſhall remain before him until it 
be diſcuſſed, either by an act of 


litiſconteſtation, proteſtation, or 


decreet; and if the Ordinary {hall 


die during the ed all 
roceedings ſhall ſtop, until a new 


Ordinary ſhall be named by the 


914 


Lords. Vide Petitions, chap. 3. \ 2. 


CHAP. III. 


Proceedings before the EM in a 
inner boufe. 


HE Lords are 3 to ad- W. & M. 
p. I. ſeſſ. 5 

g C. 2 
doors, ſome ſpecial caſes excepted, 9 


viſe all cauſes with open 


at the diſcretion of the judges. 


The form of bringing cauſes 


from the outer to the inner houſe 
is various, according to the nature 


and circumſtances of the caſe; and 


— — 9 2 may 


* 
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| may be comprehended under the 
three following heads. 
1. Report by the Lord Ordi- 
nary. 
2. Petition by any one of the 
parties. 


3. Great aviſandum made by 
the Lord Ordinary. 


er 
Of Reports. 


HE form of reporting cauſes 

by the Lord Ordinary in the 

outer houſe, has undergone many 
alterations not neceſſary here to 

be mentioned, it being now final- 

ly ſettled by an act of ſederunt ; 

A. S. 20h which ordains, That when a 
dune 1735 % Lord Ordinary ſhall take a cauſe 
© or point to report, he ſhall ap- 
, point a day for the parties to 
* put their informations into the 


HB „% Lords boxes * : That if one of * 
| «* the Wl » 


® To avoid ſolicit ation, the judges receive no pe- 


Ftions, TG, or other papers, from the ſuit- 
ors 


8 2 
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CME $17 ot 77 
« the parties ſhall be ready, and 
the other ſhall not be ready, at 
the time appointed, the Lord 
Ordinary ſhall, in that caſe, au- 
« thoriſe the party whoſe. infor- 
mation is ready, to print the 
by BY © minutes of debate, and ſhall 
find and declare the other party 
liable to repay to him the ex- 
pence of printing the ſame; and 
* ſhall appoint a new day for put- 
| *© ting the ſaid minutes, when 
printed, with the information 
of the party who had prepared 
| © the ſame, into the boxes; and 
he © ſhall declare, that no informa- 
„tion ſhall be received for the 
* party who has been found dila- 
l- © tory, without payment to the 
* other party of an amand, ſuch. 
* as the Lord Ordinary ſhall find 
ſe © reaſonable, and ſuitable ro the 
* party's contempt, not under the 
to | © ſum of 4os. Sterling.“ 
1e 8 
of ors or their agents; but each Lord has a locked box, 
with a ſlit in it, placed in the outer court, where 


1 printed copies of all ſuch papers oflered to tlie court 1 
are put in. | | 


e. e | This 
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A.S.sh This regulation was afterwards 
June 1739 renewed 1n 1739, and an order iſ iy 
ly _—_ made, that as ſoon as the clerk 

_**.. ſhall intimate to the Lord Ordina- 

ry, that the proceſs and printed 

informations of the parties are in 

his hands, the Lord Ordinary ſhall 

grant warrant for inrolling the 

cauſe; and in caſe one of the par- | 
ties is not ready, upon production 

of the party's information, and of ¶ ec 

the copy of the minutes both te 

printed, the like warrant ſhall be ce 
granted, and the Lord Ordinary ta 

{hall award ſuch ſummar compul- Ill t: 

ſator for payment of the expence I 

of printing the minutes, and of tc 


the amand if incurred, as may be In 
awarded for expences of witneſſes, t 

or other incidental expences of 
proceſs. il 
Informations muſt have the | 
name of an advocate ſubjoined to d 


them; and ſhould contain nothing 

but what is relative to the points 0 

contained in the minute of debate I {! 

before the Lord Ordinary; and Ii h 
= 
0 


ber. 199 therefore, in all reports, the mi- 
1 to nutes of debate ought to be accu- 
f | 


 pately | 


| rately made up by the clerk, at the 


Ch. III. S2. Pet. and AfWere. 790 8 
ſight of the Parties. 


SR „ 
Of Petitions and Anfevers. 


PEcitions againſt interlocutors of 

an Ordinary, mult be preſent- 
ed within eight ſederunt-days af- 
ter ſubſcribing the interlocutor 
complained of; and ſhall not con- 
tain any new allegation in law or A. S. gth 
fact, not inſiſted on before the Ju OÞ 
Led Ordinary; without prejudice 
to parties to ſuggeſt new argu- 


ments upon the allegations offered 


to the Ordinary. 

In reckoning the ſederunt- days A. S. iſt _ 
for petitions, Saturday is excluded, 3 1225 
excepting the five laſt ſederunt- | 
days of the ſeſſion. AR 

No petition againſt an act or de- Act reg. 
creet paſſed in the outer houſe 1672. 118 
ſhall be preſented to the inner 


houſe, until the party ſhall firſt 


apply to the Lord Ordinary in the 
cauſe by repreſentation. 
3 


ts be TY 


This een ſeems to com- 
prehend only fuch petitions as 
cContain new matter not laid before 
the Lord Ordinary. 
A. 8. 26th No more than one petition ſhall 
Nov. 1718 be offered, reclaiming againſt an 
interlocutor 3 in preſence. 
55. 1ſt One petition only is alſa allow- 
$ 4. ; _ ed againſt an interlocutor of an Or- 
dinary's condemning in, or aſſoil- 
zieing from expences. But it is 
not competent to reclaim againſt 
ſuch interlocutor when pronoun- 
ced by the Lords in preſence. 
K. S. 8d When an incidental diligence is 
Jaly 1743. granted by an interlocutor of the 
Lords in preſence, and an appli- 
cation for a further diligence, or 
aviſandum with the proof, is ne- 
ceſſary, fuch application ſhall be 
made by petition to the Lords. 
If an Ordinary ſhall die during 


the dependence of a proceſs before 


him, either party may apply by 
petition to have a new Ordinary 
named by the court. 


_ Incidental petitions which do 


not complain of an interlocutor, 
muſt be notified to the parties ha- 
: ving 


— 
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ving intereſt, or to their known 
advocate or agent in the proceſs, 


rſonally, twenty-two hours at 
leaſt before ſuch petition ſhall be 


moved to the Lords, by delivering 
a full copy of the petition, with a A. S. om 
note indorſed thereon, expreſſing Nov.1740 


the time when the petition 1s to be 
moved, which is to be indorſed 
on the principal petition, and fign- 
ed by the perſon who intimated 
it; and a copy of the ſame note, 


but not ſubſcribed, ſhall be put 
upon the printed petition given 


in to the Lords boxes; and the 
perſon who intimates the petition, 


is ordered to attend at the bar at 


adviſing, that he may verify his 


haying given ſuch notice by his 


owtt oath, and by the oaths of cre- 
dible witneſles, if! it ſhall be found 


neceſſary. 


By this act, in caſe the agent or 
advocate to whom the petition is 
intimated, ſhall deny that he is 
for the party intereſted, ſuch de- 
nial ſhall be menen in the in- 


timation; and the party who in- 


timated the lame {hall be ready, 
_ at 


** 155 V; 


: — 
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at the time of moving the petition, 
to verify, that the advocate or a- 
gent to whom notice is given, is 
for the party intereſted, otherwiſe 
ſuch notice thall not be held as le- 
gal. 
Petitions which, by hair na- 
ture, require ſecrecy, or ſuch diſ- 
patch as cannot admit of giving 
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ſuch Notice, are e excepted from this 


act. * N 
This act was he con- 


annexed to the tranſgreſſing of it. 

And the order for perſons who 

ſhall intimate incidental petitions 

to attend at the bar when the peti- 

A. s. zoch tion ſhall be moved, was again re- 
Jane 1743 newed, under a penalty of 5 s. Ster- 
ling. 

A. S. 19th 
Dec. 1739 given in to the boxes, the proceſs, 
and alſo the inſtructions of ſingle 

bills which do not refer to pro- 

ö ceſs, muſt be given in to the 

] clerk at four o'clock in the af- 


A. S. 24th ternoon of that ſame day, at 


Juy174t- fartheſt, under the er of 40s. 


Sterling. 
Interlocutors 


Part], 


When petitions or anſwers — 


Ch. III. S2. Pet. and Anſwers. 83 | 


Interlocutors on petitions ſhall 4.S. roth | 
be intimated, by inſerting” the de- * 
liverance in a book; from which 
the depute-clerks hall, per vices, 
make out a roll, every day, of ſuch 
deliverances ; and ſhall cauſe the 
roll to be put on the wall of the 
outer and inner houſe, with a note 
ſubjoined, expreſling in what office 
the book lies: and the book 1s or- 
dained to be patent to all concern- 
ed, without fee or reward. 

That parties may have notice A. Ss. r3th 
when their petitions, anſwers, and 4 I 759: 
reports, are to be adviſed by the ? 
court, the keeper of the inner- 
houſe rollsis ordered to keep a book, 
and to 1nroll ſuch cauſes in the 
order they ſhall be preſented by 
the parties, and alſo to mark the 
date of inrolling on the margin. 

By the ſame act, another book Ibid. hk 
is ordered to be kept, wherein are 
to be inrolled all cauſes that ſhall, 
upon report, or petitions and an- 
ſwers, be appointed by the Lords 
to be heard in preſence, in the or- 
der, and according to the date of 

| 3 ; | ; : 5 the 


— 
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the interlocutor appointing the 
hearing. 
bid. Inſpection of theſe books is al- 
: lowed without fee or reward; and 
the roll of the cauſes, according to 
the order of the book, is ordered 
to be put up from time to time on 
the wall of the inner houſe. 
From theſe two rolls, the Lords 
make out a ſhort roll of cauſes to 
be adviſed immediately. 
A. S. 20h Petitions againſt interlocutors in 
Jolyr747. preſence, and anſwers thereto, are 
intitled to the ſhort roll, withour 
abiding the courſe of the long roll. 
The time for anſwering peti- 
tions is generally limited by the 
interlocutor, and a penalty is u- 
ſually annexed to the contraven- 
tion of the order. 
A.S.16h All papers to be put into the 
Dec. 1760 Lords boxes muſt be put in before 
twelve o'clock, each ſeſſion-day. 
All papers to be adviſed on Tuel- 
A.S. roth day, muſt be put in the boxes on 


Mar. 17 Saturday before twelve at noon. 


Petitions and anſwers muſt all 
be figned by an advocate, or by 


MP 88 The 
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The clerks are intitled to a fee / AR reg. 


of 58 s. Scots for each petition or 
anſwer given in to the court; the 


receipt of which muſt be marked 


by the clerk's collector upon the 


petition or anſwer, before 1 it is pre? 


ſented. 

Additional petitions, 8 
informations, memorials, or other 
writings, not given into the boxes 
before inrolment, are diſcharged 
to be given in after eight run- 
ning days from the date of the 
inrolment, unlefs by ſpecial ap- 
pointment of the court, under the 

penalty of 40 s. Sterl. to the poor. 

If additional anſwers, replies, 
or memorials, ſhall be thought 
neceſſary, after the time limited by 
the ſaid act is expired, a petition 
muſt be 2 in to the court for 
that effect. | 

When an anſtwer, or any other 
paper, is not ready to be given in 
againſt the day aſſigned, the court 


will prorogate the time, upon a 


motion made by a note given into 
the Lord Preſident's hox; and a 4. 8. ech 3 
copy of ſuch note muſt alſo be gi- 1 0 


3 H ven 


Nov. 1741 


ven 1n to the box of the clerk. to 

the proceſs; and the proceſs itſelf 
muſt be returned to him, if bor- 

rowed upon receipt. 
Order of Petitions for ſequeſtrations, or 
Der. 7j for money, ſhall not be received 
Apon any of the five ſederunt- days 
immediately preceding the ad- 
journment of the court for Chriſt- 
mas vacance, nor after the 2 5th 


Juy 17s 20th of February for the winter- 
ſeſſion. 


Feb. 1765 a petjtion preſented upon the pe- 
nult day of the ſeſſion, or before, 
ſhall not keep the reclaiming days 
open until next ſeſſion, unleſs ſuch 
petition ſhall be printed, and ei- 
ther put into the Lords boxes, or 
diſtributed amongſt the Lords, the 


ſame ſeſſion in which it is marked, 
. III. 


of Concluded Cauſes. 


Aare rep; . HE keeper of the rolls in the 
£672: 66. inner houſe is ordered to keep 
f a book of inrolment of concluded 


| 
\ - 
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Ditto, i ih of July for the ſummer-ſeſhion, or 


Dito, m The marking of the clerk upon 


cauſes, 


= wa Ob 


to be adviſed by the Lords, to be 
inrolled according to the date of 
the concluſion of the cauſe, as the 
fame ſhall be preſented by the 
clerk of the proceſs. 

This order not having anſwer- 
ed the purpoſe intended, by a ſub- 


h. III. $3: Concluded Cauſes. 87 


cauſes, whereof the probation is 


ſequent act it is ordered, That the W. & M, 


Lords ſhall name an auditor week- b. og 4, 


ly, for hearing parties on conclu- 
ded cauſes, according to the order 


of the roll thereof; who ſhall. 
make a report of the probation in 


writing, and ſhall mark the parti- 


cular parts of the oaths or writs 


inſiſted on, for either party; which 
report ſhall lie a week! in the clerk's 

hands before adviſing, to be pa- 
tent to all concerned; and then to 


be adviſed by the Lords, who are 


ordered to adviſe ſuch cauſes on 
daturdays, and alſo. on the after- 
noons of ſuch other days as the 
Lords {hall appoint. 

If the oaths of parties are mark- 
ed clear by the Lord Examinator, 
ſuch proof {ſhall be adviſed ſum- 


H 2 marily, 


bid. 
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marily, and the cauſe ſhall be in- 
rolled. in the ſummary-roll. 
an reg. This was afterwards extended 
— proofs by writs. or witneſſes. 
A.S. 1ſt The Lords are ordered to meet 
Nou. 1693 weekly per vices, in the parliament- 
houſe, in the afternoon, from three 
oclock to five, to hear parties on 
concluded cauſes. 
I he report made of the proof is 
called a State of the proceſs. 
Act reg. The advocates for the parties 
2695. $19 muſt either object to the Ordina- 
ry's report at the time of prepa- 
ring, or give in their objections 
within fourteen days thereafter at 
moſt; and the objections and an- 
fwers ſhall be conſidered by the 
Lord Ordinary, and ſubjoined to 
the report. In caſe parties ſhall 
neglect to give in their objections, 
they ſhall not be heard thereon at 
the adviſing of the cauſe, until 
they conſign an amand of five 
dollars; and no objection ſhall be 
made at adviſing, againſt the act, 
but only againſt the report, as. to 


the points proven or not proven. 
1 9 1 The 


Ch. III. $3. Concluded Cauſcs. 


The clerks are intitled to a Pg Al reg. 
of one. or two dollars at moſt, for 696.5 7. 
preparing the cauſe, * modi- | 


fed by the Lord Ordin The 

ayment of this fee muſt be vouch- 
ed by the collector's receipt on the 
proceſs before adviſing; and each 
party is bound to pay one half of 
it. 

The form pres by cheſe 
feveral acts being attended with 
much litigation and delay, the 
court, of late years, has allowed 
the proof to be ſtated at large; 
and to ſupply the want of an ar- 
rangement, parties are allowed to 
repreſent their caſe in memorials 
to the court. By this means, the 
preparing of cauſes has become 
entirely an operation of the clerk's 
ſervant, who makes up a ſtate of 
the proceſs and proof as it ſtands, 
withour obſerving any order with 
reſpect to the points litigated. This 
ſtate is ſigned by the Lord Ordi- 


nary fer preparing cauſes, after 


being inrolled in the roll of cauſes 
to be prepared; and the eauſe 1s 
thereafter inrolled in the conclu= | 


H 3 
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died cauſe roll; and parties procu- 


rators are heard on the proof when 
the cauſe comes to be adviſed. 

The practice of giving in me- 
morials, which generally contain 
the whole argument at large, 
gives an unneceſſary trouble to 
the judges, in reading long argu- 
ments, which are again to be re- 
ſumed at the pleading. 

But if, inſtead of theſe long me- 
morials, parties would give in a 
thort ſtate of the points to be 
pleaded, referring to the particu- 
lar parts of the proof on which 
they are to found their argument, 
the cauſe would be very well 
underſtood, and the pleading 
would be much more ee 
wal. 


wa, 7 ” Ay 
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CHAP. IV. 


Proceſs. Extraordinary. 


be adviſed by the Lords in pre- 
ſence. Theſe, with a few. other 
proceſſes, in which the proceed- 
ings partly differ from thoſe. of 
ordinary actions, ſhall be treated 
of under the head of Proceſs ex 
traordinary ; beginning with. thoſe 
which are particularly mentioned 
in the acts of regulations, and are 
ordered to be inrolled in a. book 


to be kept for that purpoſe by the 


keeper of the inner-houſe rolls, 


who. is ordered to attend in the Ad reg. 
ſeſſion-houſe each Saturday during 1672.4 7; 


the ſeſhon, from two to three in 
the afternoon, for Wen ſuch 
mrolments. 

This roll is affinged on the wall 
of the inner houſe, weekly, on 
Monday, under the title of, The 


— 


Ome proceſſes cannot be advi- A reg. 
ſed by an Ordinary, but muſt 1572. 55. 
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ordinary action roll for the inner 
boufſe. 

The ordinary actions for the 
inner houſe, mentioned in the re- 
gulations 1672, are, | | 

1. Reductionsof heritable rights 
of lands and annualrents. 

is; Declarators of rights of pro- 
perty. 

3. Proving of tenors of wri- 
tings deſtroyed or loſt. 

4. Ceſfrones bonorum. 

F. Hearings ordered by the 
Lords in preſence, upon report of 

| an Ordinary. 
Aare By the regulation 1695, cauſes 
_ 2695-916 appointed to be heard, may either 
be debated immediately, or inrol- 
| led as before mentioned: But if a 
Ibid. 515. certain day is appointed for the 
hearing, the cauſe ſhall be pe- 
remptorily called that day ; and a 
roll of ſuch cauſes is ordered to be 
made for that purpoſe. | 

This regulation is not now in 
uſe; and eauſes to be heard by 
ſpecial appointment, are ſubjoin- 
ed to the ſhort roll for the inner 

_ houſe by a moe, mentioning the 
| particular 


t 
\ 
| 
| 


d lx. ö. Fein 93 


particular day the cauſe is to be 
heard. Vide Ad 75 me Ti * 


Ju'y 1739, 94. 


Y Proceſs of Reduction. 


Dkereete-arbitral, proceeding on 
a ſubſcribed ſubmiſſion, ſhall 
not be reduced at the inſtance of 
either of the parties ſubmitters, 
unleſs upon the head of corruption, 
bribery, or falſehood, to be al- 
ledged againſt the arbiters by 
whom the decreet is pronounced; 
but if the arbiters ſhall exceed the 


powers granted to them by the 


ſubmiſſion, ſuch decreet may be 
reduced, 

The preliminary ſteps of a pro- 
ceſs of reduction are the ſame with. 
thoſe of any other proceſs. 

If there 1s no compearance for 
the defender, the Lord Ordinary 
will grant decreet of certification; 
but if the defender appear, and 


the purſuer 8 title f is ſuſtained, the 
defender 
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defender muſt either produce the 


writings called forgmmediately, or 


a day will be aſſigned for produc- 


tion thereof; after the elapſe of 


which, the purſuer may extract an 


act, and obtain a decreet of cir- 


cumduction of the term. 

When the writings called for 
are produced, the Lord Ordinary 
will make great aviſandum to the 
Lords, and grant circumduction 


ducad ultra. 


After this interlotutor, the "IE 


Ordinary can proceed no farther, 


and the cauſe ſhould be inrolled 
in the ordinary action roll for the 


inner houſe, in caſe the reduction 


is of an heritable right or annual- 
rent; but in lieu of this, a new 
form has been introduced, by ap- 
plying to the Lords by petition, 
praying a remit to the Lord Ordi- 
nary to diſcuſs the reaſons of re- 
duction; which is granted of 
courſe; and the cauſe is remitted 


to the next week's Ordinary for 
the outer houſe, and is inrolled in 
the next week's regulation- roll. 


If 


ed | > 


Ch. IV. 17 Reduction. 5 

he If the petition is preſented on 1 

or Saturday, the cauſe is remitted to = 

che Ordinary on the bills for next 3 

of WW week, and {hall not be called in 

l Wl the roll until the week thereafter. 

Mete. Theſe remits ſeem to be 
unneceſſary, and expreſsly con- 

Tr trary to the intention of the act of 

7 WW regulations 1672; and though 

1 they are intended for expedition, 

n iN they often occaſion great delay; = 
for inſtead of having the relevany | 

0 cy determined, or an act before 

„ anſwer pronounced by the court 

d at one hearing, parties, before ob- 

© If caining their act for proving, are 

frequently obliged to run through 

che various proceedings of innu- 

' merable inrolments, reprefenta- 

" WF tions, and anſwers, before the 

Lord Ordinary, and are ſometimes 

forced to reſort to the Lords in the 

inner houſe at laſt; whereas if the 

; regulation 1672 were to take place, 


the additional trouble to the court 

would be very little; becauſe all 
che writings founded on by either 
party are in the field; and the 


ſs queſtion then to be tried by 
the 
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the court would be, the propriety i | 
of admitting a proof of the ſeveral IM} | 

allegations of the parties. 
Reductions of decreets which WM | 
do not concern heritable rights, M + 
are not comprehended under the 
regulations 1672; and yet, by the : 
practice of the court, great aviſan- 
dum is ufually made with the t 
Writs e ama" though no act is 
extracted; and the 2 Ordina- Il } 
ry does not proceed to judge of 
the reaſons of reduction without all 
remit from the Lords. 0 


Sz xx, . 
of Proceſs of Reduition and Ir. 


Probation. 


8 Hough in enumerating the ü 
proceſſes proper for the inner IM ir 
houſe, the act of regulations 1672 r: 

does not mention a proceſs of im- tl 
probation ; yet as it is always ac- il c: 
companied with a concluſion of I er 
reduction, and has a neceſſary con- ¶ d 

. . ; nection {1 


mr 


the 
ner 
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nection with that proceſs, it falls 
next in order to be treated of; in 
doing which, we ſhall only men- 
tion the particulars wherein the 
form in carrying on this proceſs 
difſers from that of a fimple reduc- 
tion. 

Firſt, rhe ſunanl am of improba- 
tion muſt have the concurrence of 
his Majeſty's Advocate, both to the 
bill, or warrant of the ſummons, 
and to the ſummons: neither of 
which is neceſlary in a fample re- 
duction. 

This is a matter of mere form. 
His Majeſty's Advocate uſually 
gives a commiſſion to his clerk to 
ſign theſe concurrences; and he is 
not thereby precluded from ap- 
pearing for the defender. 


Before the act of ſederunt 1723, A8. en 


the authors of the perſons whoſe 
infeftments were intended to be 
reduced, or their heirs in caſe 
they were dead, behoved to be 
called as defenders, both in pro- 
ceſſes of ſimple reduction, and re- 
duction and improbation; but 
ſince that time, it has been only 

deren 
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neceſſary to call the perſon whoſe 
infeftment is intended to be redu- 
ced. : 
domes pt When compearance 1s wade for 
c. 16. $25, the defender in a proceſs of reduc- 
tion and improbation, two differ- 
ent terms be, aſſigned for the 
defender to produce the writings 
called for; upon each of which an 
act muſt be extracted: but in 2 
ſimple reduction one term only is 
neceſſar. 
3 it, After extracting the 20 for the 
g 9 ſecond term, before decreet of 
certification is pronounced, judi- 
cial intimation muſt be made 
to the defender, to ſatisfy the pro- 
duction within ten days. This is 
done by a ſigned interlocutor of 
the Lord Ordinary upon calling 
Wel. 

When a ſummons of improba- 
1695. tion is called in the courſe of the 
$2% roll in the outer houſe, if there is 
| no compearance for the defender, 

the Lord Ordinary ſhall appoint 
the ſummons to be again inrolled 
according to- the date of its call- 


ing. 


And 


Ch.IV. $2. Redutt. and Improb. g. 
And if no compearance is made 
for the defender at the ſecond- 
calling, decreet of certification 
may be pronounced immediately 
in abſence: but in ſuch caſe, the 
decreet muſt remain unextracted 
for the ſpace of four weeks at leaſt, 
after it is ligned by the Lord Ordi- 


nary. 


che writings called for, in a ſingles 
reduction, is a relevant defence a- 
gainſt certification; but when im- 
probation is joined, the writing it- 
ſelf muſt be produced, unleſs it is 
recorded in the books of ſeſſion or 
of chancery ; in which caſe, a conde - 
ſcendence of the date of the record. 
ſhall ſtop certification. 

If the writings called for are re- 
corded in the records of an infe- 
rior court, the Lord Ordinary will 
grant warrant for tranſmitting the 
principal writings to the proceſs. + 


If the defender ſhall appear, and Ibid. $19. 


produce the writings in queſtion, 
he muſt abide by the verity- there- 
of under his hand; and if he do 


2 not, 


The production of extracts on Siair's To, 
the records of an inferior court, of b. 2.5 tit. 20 
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not, the ſame ſhall be held to be 
forged. 

Upon production of the writings 
called for, after the defender has 
abidden by the verity thereof, the 
Lord Ordinary will make great a- 
viſandum with the writs produ- 
ced, and grant circumduction quoad 
ultra; after. which he can proceed 
no further; and the cauſe muſt 
then be inrolled in the roll of or- 

dinary actions for the inner houſe, 
When there is no ſuſpicion of 
forgery or falſchood, the Lords, 
upon a petition, will grant war- 
rant to the Lord Ordinary in the 
outer houſe, to diſcuſs the reaſons 
as in a fimple reduction; and in 
ſuch caſes, the proof may be ta- 
ken by two Ordinaries. But in all 
caſes of forgery and falſehood, the 


witneſſes and parties muſt be ex- 


amined by the Lords in preſence, 
and the cauſe muſt be determined 
by the court. 


If a forgery ſhall be proved, and 


the court {hall be of opinion, that 
it merits a capital puniſhment, the 

Lords will remit the cauſe to the 
court 


K — — 
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e court of juſticiary; but if a leſſer 

puniſhment is intended, ſuch as 
8 baniſhment, pillory, or whipping, 
18 Cc. the court itſelf will inflict it. 


* | 8 E ET. HI. 


d 1. Declarators of Rights of Pro 
ſt Senne 


if 


J = His revel is now carried on- 
f in the ſame manner as other 
s ordinary actions, notwithſtanding 


dhe act of regulation 1672. 


n | Ser. IV. | 
Il Of Proceſs of proving the Ten or. 


i T HE preliminaries of this pro- 
4 ceſs are the ſame as in an or- 
d dinary action; but though it is in- 

rolled before the Lord Ordinary 
d in the outer houſe, he cannot 
tt judge in it; he can only make 
e great aviſiicdtwn to the Lords: 
e after which, the proceſs muſt be 
t 1 inrolled. 
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inrolled in the roll of ordinary ac- 
tions for the inner houſe, where it 
is adviſed by the Lords in ** 
ſence. 

In this proceſs, the relevancy | 1s 


generally determined before pro- 


nouncing the act allowing a 
Proof. 
When the term allowed in the 


act for taking the proof is expired, 


the cauſe muſt be inrolled in the 
ordinary action roll for the inner 
houſe ; and the court, upon the 
application of parties, will make 
aviſandum with the proof, and 

ant circumduction: after which, 
the form of proceeding is the 


fame as in other concluded cau- 
les. | 


8 EC T. V. 
Of Proceſs of Ceſſio bonorum, 
"T1 Hough this ation is of the 
—_— of a ſuſpenſion, and 


is claſſed as ſuch by "Lok Stair 
yet; as it 1s properly an original 


action, | 


ww Cv = 
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Ss ID w 


23 ye C 


ch. IV. S 5. Ceffo bonorum. 103 


action, and is mentioned amongſt 
the actions for the inner houſe in A 
the regulations 1672, it falls next * 


in order to be treated of here. 
The ſummons proceeds upon a 
recital, that the purſuer is in pri- 
ſon, and unable to pay his debts ; 
it is therefore neceſſary that the 
purſuer ſhall be in priſon at the 
time of raiſing the ſummons. 
The. occaſion and way how the 
purſuer came to be lapſus bonis, A. "TY 
muſt be ſpecially libelld. Dec. 1685 
The ſummons in this proceſs = 
muft be called by the clerks in the 
outer houſe as an ordinary ſum- 
mons, and muſt alſo be inrolled Ibid. 
in the ordinary action roll for the 
outer houſe; and a roll of the 
names of all the creditors called 
muſt be affixed on the wall of the 


outer houſe. 


After the dilators in this proceſs Act reg. 
are ra - great aviſandum 1572 55. 
ſhall be milde to the Lords; and 
the proceſs ſhall then be inrolled 
in the ordinary action roll for the 
inner houle, 8 

W ele 


* 
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 A.8.8h The purſuer ſhall give in a diſ- 
n poſition of his eſtate real and per- 
=. ſonal, in favour of his creditors; 
© and ſhall make oath in the follow- 
ning terms: That he hath. no 
« lads, heritages, ſums of mo- 

* ney, goods or gear, belonging 

* to him, more than 1s contained 

in the diſpoſition and inventory 

** produced in proceſs; and that 

© fince his impriſonment, he hath 
made no other diſpoſition than 

* that which is produced; and 

* that he has made no other diſ- 

* poſition before his impriſon- 

“ ment; and that fince his im- 

** prifonment, he hath not put 

“ out. of his hands any money, 

| © goods, or gear, belonging to 
A.S.18h © him; and that he has not can- 
ine celled, or put out of his hands, 
5 writs ſince his Wr vo 

ment.“ 

If the purſuerſhall agguowledgr, 
that ſince his impriſonment he has 
cancelled or put away any wri- 

A. S. Sh tings out of his hands, he ſhall 
eb. 1658. condeſcend on ſuch writings in his 


oath ; and he ſhall alſo condeſcend 
3» 5-408 
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on any other diſpoſition he may 
have made of his eſtate real or 
perſonal ; and if he ſhall deny the 
making of ſuch diſpoſition, and 
that his oath ſhall ru redargued, 
the decreet of bonorum obtained by 
him ſhall be void and null, and 
he ſhall never get the benefit of a 
Ceſho bonorum thereafter, 

If it ſhall appear in the courſe 
of the proceſs, that the purſuer 
has been guilty of fraud, he ſhall 
not obtain decreet. 

Bankrupts who obtain a decreet 15 
of Ceffro bonorum, ſhall conſtantly Stair's In, 
wear a particular habit, which 1 52 
preſcribed by the law. This is mw 


made an expreſs condition of the 


decreet; and in caſe the bankrupt A. =— = 
ſhall be found at any time with- ,,q Jan. 


out the habit, his creditors may 1673. 


incarcerate him, and he ſhall for- 
| = all the privileges he is intitled 3 * 


to by the. dęcreet. 
This part of the form being e ex- 
tremely ſevere, the Lords, of late 
years, have generally diſpenſed with 
the habit in all cafes where they have 
found 
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found the bankrupt intitled to a F 


decreet of Moe. ö 8 
S c r. M. 1 


. | 07 Proef of Count and Reckoning d 1 


1 HE preliminaries of chis pro- at 

ceſs are carried on in the n 

A. S. 221 ſame form as other ordinary ac- 
pod att tions in the outer houſe; with di 
this difference, that this proceſs d 
ſhould be inrolled in the regula- ar 
tion-roll, though by the practice, fo 

it is often inrolled i in * 01 

action roll. be 

At firſt calling before the Lord h 

* ener ry, in caſe there is com- m 
Ibid. 52. pearance for the defender, a day N ot 
ſhall be aſſigned to him; before an 
which, he ſhall give in to the clerk ch 

of the proceſs a charge againit Wy 
* himſelf, of the whole, ſubjects to ur 
be accounted for; with certifica- th 
tion, in caſe of his failing to o- co 

bey this order, he ſhall be holden ca 

as confeſſed upon the charge to fa. 

be given in by the purſuer, pro- ¶ ch 

| vided 
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vided that the purſuer gives his 


oath of calumny upon ſuch charge. 
The defender ſhall alſo give in A. Ss. 224 

with the charge, a copy of his diſ- Non. 171 

charge, with the vouchers in his 


poſſeſſion; and in the ſaid copy, 


ſhall condeſcend upon the articles 


inſtructed, and their vouchers, 
and ſhall alſo mark the articles 
not inſtructed. 

The accounts, both charge and 


diſcharge, ſhall be ſigned by the 
defender or his procurator ; and if 


any part of the charge ſhall be 
found to be fraudulently omitted, 
or concealed, the defender ſhall 
be decerned in the double of what 


ſhall be found to have been ſo o- 
mitted 5 without prejudice to the 


* 


other party to add to the charge: Ibid, i 3. 


and after giving in the accounts, 


the defender ſhall not be heard 
upon any new article of diſcharge, 
unleſs it ſhall be made appear, 


that ſuch article had recently come 
to his knowledge; and in that 
caſe, if the defender ſhall be in 
fault, he ſhall pay a fine to the o- 
ther party for his expence, occa- 

ſioned 


l 4 
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| Honed by the delay, to be modi- 4 
, fied by the Lord Ordinary, M: 
AS. 22:4 When the Lord Ordinary af. Ml © 
5 GLAM ſigns a day to the defender to give * 
+ . OL 
| in his accounts, he ſhall at the 
fame time name the Lord who in Ml 
courſe is to be Ordinary to the 85 
next count and reckoning, to be 8 
auditor thereof. 0 
* Lords officiate by 7 
turns in proceſſes of count and ch 
reckoning, according to the order 
of their ſeats on the bench, be- a 
ginning at the Lord who fits upon b 
| the Lord Preſident's right hand. 
| After the accounts and inftruc- W | 
| tions are produced, the Ordinary . 
| Ibid. 45. is authoriſed to appoint one or 0 
more advocates, or other proper I | 
perſons of integrity, judgement, IM 
and experience, to conſider the ac- WW - 
counts and vouchers, to ſtate the | 
points in controverſy, and to pre- . 
pare and adjuſt the minutes, for 1 
the Ordinary to give his interlo- W - 
cutor upon the whole. Theſe per- 
dons are alſo impowered to call ” 
parties and clerks before them, I 0 


and are ord ered to ſign their re- 
port. 
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rt, and to return the ſame to 
the clerk of the proceſs; where it 
is ordained to lie for eight days, 
to be ſeen by all concerned with- 
out fee or reward; after which, 
no objection {hall be received a- 
gainſt the facts as ſtated in the re- 
port, but upon payment of 20 s. 
Sterling, or a larger fine, as the 
Ordinary ſhall pleaſe to appoint. 
The Lord Ordinary may renew 
the remit if neceſſary; and the 
perſon to whom the remit is made, 
is intitled to be paid for his trou- 
ble as his Lordſhip ſhall direct. ; 
This act is alſo extended to all 
proceſſes which do reſolve into a 


count and reckoning, though ſuch . 


accounting is not libelled in the 
original ſummons. * + 
Note, Theſe cauſes are now u- 


ſually remitted to accountants, 


who, by their profeſſion, are beſt 
qualified for ſuch employment. 

It often happens, that by the 
anxiety of one party, and the re- 
peated delays of the other, theſe 
remits are made before. the ac- 
counts and vouchers are produced, 

K which 
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which renders them quite ineffec- 
tual. The ſtrict obſervation of 
dhe firſt part of this act of ſede- 
runt wank * remedy this 
evil. 
By the practice at preſent, up- 
on giving in the report, the Lord 
Ordinary, at a calling, ordains all 
parties to ſee and object to it, a- 
gainſt a time certain; and if no 
objections are given in within the 
time limited, the cauſe is again 
inrolled, and his Lordſhip ap- 

proves of the report, and pro- 

nounces an interlocutor in terms 
| thereof: but if objections are gi- 
ven in, they are ordained to be 
anſwered ; and the proceedings in 
the cauſe thereafter are the ſame 
as in ordinary actions. 


* 


8 1. . 


of Proceſs of Ranking and Sale U 
a bankrupt eſtate. 


. n. ＋ proceſs . upon an 
0 FA * 17 48 of parliament in 1681, 
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whereby the Lords of Seſhon 
are impowered, upon a proceſs 
at the inſtance of any creditor 


having a real right, to cognoſce 


and try the value of eſtates 

where the heritor is notoriouſſy 
bankrupt, and the creditors in 
poſſeſſion of the eſtate, and to 


0 tang the ſame according to the 


true worth thereof, in rents, 


caſualties, rights, and hold- 


ings, according to the uſe and 


cuſtom of the country where the 


lands lie; and to grant commiſ— 
ſion to perſons to ſell ſuch lands 
and eſtates, or any part thereof, 
at the ſaid rates, or more; with 
conſent of the debtor, where 
there is a legal reverſion compe- 
tent to him; and without his 


conſent, where there is no legal 


reverſion; and that the price 
which ſhall be got for the ſaid 


lands, ſhall be diſtributed by 


the commiſſioners appointed to 


fell the lands, or by the pur- 


chaſer, amongſt the creditors, 
* proportionally according to their 
ſeveral ſums, rights, and dili- 

5448 - WY * gences, 


W. & M. 
2 by an act in 1690; which declares, 


p- I. ſeſſ. 
© 20. 
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gences, as they ſhall be . 
“and found preferable by the 
* Lords, whether the creditors 
have compeared or not.“ 

This act was afterwards altered 


That the ſale may proceed ſo ſoon 
as it ſhall be found, that the debt- 
or is bankrupt, and utterly inſol- 
vent, whether the legal be expired 
or not; and that if no buyer be 


found at the rate determined by 


the Lords, it ſhall be lawful for 
them to divide the lands, and o- 


ther rights, among the creditors, 


according to their ſeveral rights 
and diligences, and to determine 
the price and value of liferent-e- 
ſcheats affecting the landes. 

The purſuer of this action muſt 
have a real right in the lands, and 
one of the creditors at leaſt muſt 
be in poſſeſſion thereof. 

The debtor, and all his real cre- 
ditors, who are in the known ac- 
tual poſſeſſion of his lands, by la- 
— or uplifting rents, muſt 
be cited in the ordinary form of 
law; and the bankrupt's other 

creditors, 
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creditors, and all others having, 
or pretending to have, intereſt, 
muſt be cited by an edictal cita- | 
tion at the market-croſs of Edin- 
burgh, pier and ſhore of Leith, 
upon fixty and fifteen days for 
firſt and ſecond diets; which e- 
dictal citation muſt alſo be execu- 
ted to the ſame day, at the pariſh- 
church doors where the lands he, 
after divine ſervice, upon twenty- 
one and ſix days warning; and 
the execution of all theſe edictal 
citations muſt be recorded in a 
particular regiſter, kept by the 
clerks of ſeſſion for that purpoſe, 
before the laſt day of compearance, 
otherwiſe proceſs mall not be ſuſ- 
tained. 

The ſummons muſt contain a 
warrant for citing the defenders 


in manner before mentioned. 
Before the act of ſederunt 17th 4.8 S.17h 


January 1756, it was neceſſary 
that a ſummons of ſale ſhould ' 
contain the particulars of all the 
heritable eſtate belonging to the 
bankrupt, and the omiſſion of any 
one of them was fatal to the 
en 3 bur by that act it is 


K 3 ordained, 
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ordained, That every ſummons of 


ranking and ſale ſhall contain a 
general clauſe, mentioning all o- 


ther lands and heritable eſtate be- 


longing to the bankrupt, or to 
which he may ſucceed as heir to 
any of his predeceſſors; and that 
it ſhall be competent to the raiſer, 
and carrier on of ſuch proceſs of 
ranking and ſale, upon his diſco- 
vering any heritable eſtate belong- 
ing to the. bankrupt during the 
courſe of the ranking and ſale, to 
bring a proof of the rental and 
value of ſuch lands and other he- 
ritable eſtates ſo diſcovered, not- 
withſtanding they were not ſpe- 


_ cially libelled: providing always, 


That upon ſuch diſcovery, and 
before granting warrant for a 


proof of the rental and value of 


* 


the newly diſcovered eſtate, appli- 
cation ſhall be made to the Lord 
Ordinary in the ranking, and he 
{hall give directions to give notice 
of the eſtates being diſcovered to 


belong to the bankrupt, and that 


the ſame is to be ſold as part of 


the bankrupt's eſtate, by adver- 


N in . . Eve- 
ning- 


hank. Word . Yin, fend . ond Weds If wad 


ale is called by courſe of the re- Ja. 295 
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ning-Courant, weekly, for three 
weeks ſucceſſively ; and upon ſuch. 
notification's being reported to the 

Lord Ordinary m manner afore- 

ſaid, he ſhall grant warrant for 

proving the rental and value of 

ſuch new diſcovered eſtate, in the 
ſame manner as if it had been 

particularly libelled in the original 

ſummons of ranking and ſale. 

After the ſummons is called, A. 8. 234 
ſeen, and returned, it muſt be in- Nos. e 
rolled in the regulation- roll. 

Note, Though by the act of ſe- 
derunt 1711, as well as by the 
late act in 1756, ſummonſes of 
ranking and ſale ought to be inrol- 
led in the regulation-roll, yet by 
the practice they are often inrolled 


in the ordinary action roll. 


When a proceſs of ranking and Ibid, * : 
1 


gulation-roll, the Lord Ordinary 51 


will pronounce an act in the ſale, 


for proving the rental and value of 


the bankrupt's eſtates; and will 
grant diligence for recovering the 


bankrupt's writings; and aſſign a 


th for the creditors to produce 


their 
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_ ſerved in the proceſſes of count 


AS. ich By the act of 1736, the order 
3 1756. to the creditors to produce their 


their rights and intereſts; and, at 
the ſame time, he muſt name the Lord 
who, in the courſe of the book, 
is next in order to be Ordinary to 


the ranking. 

Note, Proceſſes of ranking are 
appointed to go to the Lords by 
turns, according to the order ob- 


and reckoning. 


rights, is directed to be made 
with certification, as in a reduction 
and improbation; and the Lord 
Ordinary is authoriſed to ordain 
the interlocutor, aſſigning the firſt 


term for production, to be inſert- 


ed in the Edinburgh Evening-Cou- 


rant, once every week, for three 
weeks ſucceſſively, immediately 
after the date of the interlocutor; 


and during the running of the ſaid 
term, the Lord Ordinary may 


grant diligence againſt havers, up- 
on application of any of che credi- 

| = 

Ibid. 5 2. 


Upon the elapſe of the frſt term 


aged for production, the pro- 


Cees 
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ceſs muſt be called before the Lord 

Ordinary to the ranking; when he 

wall appoint a time and place for a 
meeting of the creditors who ſhall 
have produced their ri ights, for 
chuſing an agent for carrying on 
the proceſs; and the perſon cho- 


ſen by the majority of ſuch credi- 


tors preſent at ſuch meeting, or 
who ſhall have lawfully authoriſed 
one to vote for them, ſhall be ap- 
proved of, and authoriſed by the | 


Lord Ordinary. 


Where the yearly rent of the e- A. S. 11th 
ſtate under ſale is L. 300 Sterling, 12. 1756. 


or upwards, ſuch creditor only 
whoſe principal ſums, excluſive of 
intereſt and penalties, unleſs accu- 
mulatedby adjudication, amount to 
L. Fo, is intitled to vote in the e- 
lection of the common agent; but 


where the yearly rent of the eſtate 


is under L. 300, the qualification 
to vote is extended to every credi- 
tor whoſe principal ſum amounts 
to L. 30 Sterling, excluſive of in- 
tereſt and penalties, as aforeſaid. 
The common agent, after his 


election, muſt immediately apply ibid. 63. 


to the Lord Ordinary; and, upon 
Woke 
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ſuch 8 his Lordſhip is 
directed by the ſaid act, to aſſign 
a ſecond term to the whole eredi- 
tors of the bankrupt, to produce 
their claims againſt the bankrupt, 
or his eſtate, and the whole 
vouchers thereof; with certification, 
that ſuch writs as ſhall not be pro- 
duced {hall be held as falſe and 
forged, in ſo far as they may af- 
fect the bankrupt's eſtate, and the 
intereſt of the creditors therein, 
who have, or ſhall produce their 
rights and diligences affecting the 
ſame. The Lord Ordinary is alſo 
directed to order notice to be gi- 
ven to all parties concerned, in the 
ſame manner as is appointed for 
the firſt term: which notification 
being reported to the Lord Ordi- 
nary, a minute is ordered to be 
made thereon; which is held as 
ſufficient evidence of the notice a- 


| gainſt all parties concerned. oa 
A. S. iych It is alſo ordained by the ſaid ts 

176. 1759 act, that, at the ſame time that the en 

| firſt and ſecond terms are aſſigned an 


for production, the Lord Ordinary 
ſhall aſſign a term for the credi- ka 


tors 
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tors to depone upon the verity of 


their reſpective debts; and thall 
grant commiſſion to the judge-or- 
dinary, or to any of his Majeſty's 
juſtices of peace, for taking the re- 
ſpective creditors oaths, to be re- 

rted at the ſeveral diets appoint- 
ed for production, in manner af- 
ter written; with certification, 
that no creditor ſhall be ranked 
until he ſhall have made oath of 
the verity of his lebt. 


Upon elapſing of the ſecond A. S. 15h 
term, the proceſs ſhall be call- 74 1756 


ed before the Lord Ordinary, 
who ſhall grant certification contra 
non producta, as in an improbation; 
but with this condition, that eve- 
ry production made within ten 
days after the date of the interlo- 
cutor, {hall be received. 


After theſe ten days are ex-lbid. $5. 


pired, - the common agent ſhall 
cauſe the decreet of certification 
to be extracted; and ſuch de- 
creet ſhall have the ſame force 
and effect in favour of the whole 
creditors whoſe intereſts ſhall 
have been produced in the pro- 


6.4 dat n 
we 
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cefs, ſo far as concerns the e- 
ſtate under ſale, or price there- 
of, as if they had ſeverally MW *© 
brought a proceſs of reduction 
and improbation againſt the 
whole other. creditors upon the 
| bankrupt eſtate, and had there- 
upon obtained and extracted a 
decreet of certification ; without 
prejudice to the creditors who 
ſhall have neglected to produce 
their intereſts, to claim the 
bankrupt's ſhare of the. price, 
and to uſe diligence either a- 
| gainſt him or his other eſtate. 
| A. s. 11h The production in the rank- 
I gs 1756 ; ing belt cloſed, © the Lord Ordi- 
nary ſhall aſſign a day to the 
“common agent, to make up a 
«© ſtate of the intereſts produced, 
* mentioning their rights aid di- 
s higences, the ſums claimed by 
* the reſpective creditors, -the or- 
der of their reſpective preferen- 
ces, with ſuch objections as oc- 
* cur to him, either to the lega- 
* lity, or to che juſtice of the ſe- 
veral claims, or to the extent of 
„ gheir debts, or to their prefe- 
, a> Trences, 


0 


hy 
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* rences, notwithſtanding the ap- 
© parent priority of their ſecurity 
or diligence.” | 


“After the ſtate of the claims à 8. 11 
js made up, and reported to the 1. 1759 


* Lord Ordinary, his Lordſhip * 
* ſhall aſſign a day to the com- 
* mon debtor, and to the credi- 
tors producing as aforeſaid, to 
* make ſuch other objections to 
the intereſts produced, as they 
* ſhall think proper, and to ke 
them in writing with the clerk 
* of the proceſs againſt the day ſo 


* aſſigned; with certification, that 


* all objections that ſhall be omit- 
ted to be proponed, either by 
* the common debtor, or by the 
* common agent, or by the cre- 
* ditors, againſt the day ſo aſſign- 


ed, ſhall be held to be paſſed from 


* by all parties concerned; and it 


Y „ ſhall not be competent to them, 
or either of them, thereafter to 
bropone the ſame in the courſe 
of the ranking, or in the divi: 

i | fon of the price of the bank- | 
"FOE 8 eſtate, unlefs ſuch _ 


tions 


| * 
9 
* 
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“ and replies, have been given in 


tions ſhall ariſe from facts new- 
ly come to their knowledge.” 

The objections being given in 
to the proceſs in manner above 


directed, the Lord Ordinary 


ſhall aſſign a time to the credi- 
tors to whoſe claims the objec- 
tions have been made, for gi- 
ving in a full anſwer in writing 
to the objections made to their 
reſpective claims, and to lodge 
the ſame with the clerk; and 
upon their being ſo lodged, his 
Lordſhip ſhall appoint a further 
time to the objectors reſpective- 
ly to reply alfo in writing, and 
to lodge the ſame with the 
Gere. 

After the objections, anſwers, 


as aforeſaid, the Lord Ordinary 
ſhall appoint a diet * for hear- 
ing parties thereon ; and ſhall, 
with all convenient diligence, 
pronounce his interlocutor upon 
the ſaid objections, anſwers, 


and replies, except with reſpec. 


Pay. 


ES Se 


* 10 


—Q__ — — 


2 
BS. 


Ch.IV.$ 7. Ranking and Sale. 123 


to ſuch objections as his Lord- 
« ſhip ſhall take to report.“ 

No repreſentation fhall be al- 
lowed againſt the Lord Ordinary's 4. S. 17h 
determination of the ſaid objec- 15 * 
tions, but without prejudiceto the 
parties to apply to the Lords by 
petition. 

The Lord Ordinary ſhall not ibid. 511. 


make a report of any objections 


with which he has made aviſan- 
dum to the Lords, until the ſeve- 
ral objections determined by him 
ſhall be either acquieſced in by the 


parties, or ſtated to the Lords by 


petition; and that ſuch petition 
mall either have been refuſed, or 
ordained to be anſwered: And 
when the whole objections remain- 
ing undetermined ſhall be ſtated 
to the Lords, they ſhall appoint a 
particular diet for adviſing the 
whole together, without abiding 
the courſe of the rolls. + 

If the purſuer ſhall die during &. S. 25 
the dependence, or ſhall forbear 5 5 850 
to inſiſt in the proceſs, or if his 
title and intereſt ſhall happen to 
be ſatisfied and extinguiſhed, the 
* if there ſhall be any ap- 

L 2 pointed 


. 


* — ͤ—  — —  — —— — — — tb — - 


j 
1 
: 
: 
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* 
| , 
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| 
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» 
1 ; 


Ibid, F 2. 


124 Original Proceſs. Part! 


pointed by the court, or other- 
wiſe any other real creditor, may, 


upon ſpecial warrant from the 


Lords, carry on the proceſs for 


1 behoof of the whole creditors. 


And in order to obtain ſuch war- 
rant, it is neceſſary to apply to the 
court by petition. 

If the debtor, or any of the 
1 creditor's defenders, compearing, 


and producing their interefts, ſhall 
happen to die during the depend- 


ence of the proceſs, the Lord Or- 
dinary will grant diligence for ci- 
ting the apparent heir of the debt- 
or, or of ſuch defender; and up- 
on reporting the execution of ſuch 
diligence, the proceſs ſhall be pro- 
ceeded in, without waiting the 
year of deliberation, or transfer- 


ring the proceſs paſſive. 


By this act, the factor appoint- 
ed by the court upon the eſtate, 


is authoriſed to raiſe an adjudica- 
tion in the name of the whole 


creditors, according to certain di- 
rections in the act; but as this is 
ſeldom practiſed, it is unneceſſary 
to recite the clauſes here. - 


The 


* 
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HE 
er- The proceſs of ranking of the — 
y, creditors muſt be concluded, and * oy : 


he the decreet extracted, before the 
or lands can be expoſed to ſale. | 
rs. After the ranking 1s finiſhed, 
r- and the proof of the rent and va- 
he Ml lue of the eſtate under fale is con- 
cluded, great aviſandum muſt be 
he MW made with the proof. This is 
g, done by calling the act in the ſale; 
ill MW after which a ſtate muſt be pre- 
1- WJ pared in the ſame manner as in o- 
r- W ther concluded cauſes, with the 
i- addition of a ſcheme of the yearly 
t- W rent, and value of the eſtate, as 
proved, by way of an account. 
h If, upon adviſing the ſtate, the 
- Lords ſhall find, that the amount 
le of the debts in the ranking docs 
exceed, or is nearly equal to the 
Value of che eſtate as proved, the 
court will ordain the eftate to be 
„ ſold, and letters of publication * to 
be ilued, notifying the time of 
the roup, in the preciſe terms of 
the act of parliament 16813 which 


7 * A letter of publication is a writ in the King's 
125 and under his a. is ſigned by a clerk of 
ellon. 


L3 * ordains 
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ordains the ſale to be by a public 


roup, not being under the rate 


and price appointed by the Lords 


of Seſſion; and that the roup 


be made after public intimation 
at the market-croſs of the head 
borough of the ſhire where the 
lands he, and at the head bo- 
rough of the baihery, ſtewarty, 
or regality, if they lie within 
the ſame; and at the” pariſh- 


kirk * where the lands lie, and 


at fix other adjacent pariſh- 
kirks, (to be named by the 
Lords of Seſſion), at the diol 
ving of the congregation, on a 
Sunday after the forenoon's ſer- 
mon, by letters of intimation 
under the ſignet, upon the 


Lords deliverance ; which let- 


ters ſhall ſpecially expreſs the 
time and place of the roup ; and 


that the creditors having real 
rights and poſleſhon, ſhall be 
ſpecially cited upon twenty-one 


days, and all other perſons con- 
cerned, whether within or with- 


Church. 
60 
out 


— 1 a_ 1 a __ a. 2 i 2 3 Pea * 
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« out the kingdom, at the mar- % 
{« ket-croſs of the head borough of 


© the ſhire, ſtewarty, or regality, 


. * where the lands lie, and at the 
% market-croſs of Edinburgh, and 


pier and ſhore of Leith, upon 
* ſixty days; and that a copy of 
„the ſaid intimation ſhall be af- 


« fixed at all the places aforeſaid, 
« expreſſing the lands to be roup- 


* ed, the price appointed by the 
58 Lords of Seſſion, and the time 
* and place of the roup.“ 


| Regalities being now aboliſhed, A. S. 2gth 
executions of the letters of publi- Feb. 1752 


cation muſt be made at the mar- 
ket- croſs of the head-borough of the 
ſhire or ſtewarty within which the 
lands lie. 

Upon the day aſſigned by the 


letters of publication, the eſtate is 


put up to roup before the Lord 
Ordinary on the bills, according 
to articles of roup made out by 
the clerk, and ſigned by his Lord- 


ſhip; one of which is, That the 


purchaſers {ſhall find caution for 
the Price, 
If 
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If no purchaſer ſhall appear to 
offer at the roup, or if, upon ſpe- 
cial reaſons ſuggeſted to the Lord 
Ordinary, it fhall appear to him, 


that a delay of the ſale may be 


beneficial to Lol parties concerned, 
the roup may be adjourned to a 
day certain by an interlocutor ſign- 
ed by the Lord Ordinary, and 
ſuch adjournment muſt be publiſh- 
ed in the Edinburgh news-pa- 
Pers. 
If more offerers than one ſhall 
appear at the roup, the higheſt 
offerer {hall be preferred; and up- 
on report of the ſale by the Lord 
Ordinary to the Lords, the court 


will pronounce a decreet of ſale, 


and adjudge the eſtate to belong 
to the purchaſer, upon payment 
of the price; and remit to the 


Lord Ordinary in the ſale to order 


a ſcheme of diviflon to be made of 
the price. 


The ſcheme of diviſion being 


made out by an accountant, in 
conſequence of a remit from the 


* Ordinary, his Lordſhip will 


ordain | 


— — 


* 1 


Inn ed 


Cc 
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ordain all parties having intereſt 


to ſee and object; and after it has 


remained a competent time in the 
clerk's hands, if no objection ſhall 
be offered to it, the ſcheme will 
be approved of by the Lord Ordi- 
nary, who at the ſame time will 


pronounce a decreet of diviſion, 


and warrant for the purchaſer to 
pay the price. 


If any perſon. lawfully ſum- W. & M. 
p. 1695. 


or edictally, ſhall ſaffer the de- A. S. 23d 
creet of ranking to go out without * 1711 


moned, either in common form. 


producing and competing upon 


his intereſt, the decreet and ſale 
ſhall ſtand good notwithſtanding, 
and the purchaſer ſhall be bound 


to pay accordingly ; and the per- 
ſon failing ſhall have no other re- 


medy, but to purſue the receivers 


of the price, and their heirs, for 
repetition, 


It is uſual for the court, upon 


a petition of the agent in the ſale, 


to grant warrant to the factor to 


advance money out of the rents, 


tor carrying on the proceſs, to. 


the agent, upon his receipt and 
obligation 


4.8. rcch of the price; but now the expence 


130 1 nal "ey Part], 
obligation to be accountable. And 
the agent's account is uſually 
cleared by the Lord who is ap- 
pointed Ordinary, to adjuſt the 
5 ſcheme of diviſion of the price. 
. —* Before 1754, the expence of 
59. procelles of ſale and ranking was 
paid by the creditors, in propor- 
. - tion to their reſpective dividends 
Alt. 174i ordered to be paid out of the 
price, and only the reſidue there- 
of to be divided * the credi- 
tors. | 
W. & M. After che elapſe af ane year from 
P 7®95- the decreet of ſale, the purchaſer 
may, by warrant of the court, 
conſign the price into the hands of 
the town of Edinburgh, at 3 per 
cent. intereſt ; and ſuch conſigna- 
tion ſhall be a ſufficient diſcharge 
to him for the price. 
A.S.11th Proceſſes of ſale which have not 
Mar.1757 been prepared, inrolled, and put 
up on the wall, at leaſt ten ſede- 1 
runt- days before the end of the ſeſ· i © 
ſion, ſhall not be adviſed in that an 
| ſeſſion. | ter 
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8 E © r. VIII. 


Proceſs of Ranking and Sale at the 
instance of an apparent heir. 


THis proceſs is founded upon W. & M. 
an act of parliament in 1695, P. 1695. 

and is carried on in the ſame man- 
ner as the proceſs of ſale in the 
caſe of bankruptcy, with the two 
following exceptions. 

1. The eſtate may be ſold, al- 
though there be no bankruptcy. 

2. The ſale may proceed before 
the ranking is completed. 


8 KC r. IX. 
Proceſs of Removing 


T HE form of proceedings in A. s. 14h 

* this proceſs, is the ſame as in << FOO 

an ordinary action; with this diſ- 
terence, that it is inti:12dq to. ſum- | 
mary diſpatch, witk out abiding | = 
the i” of any roll. 


adh, 
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» A.S.14h 2dly, In caſe the proceſs is com- 
Dec.1756 menced before an inferior court, 
4 and the defender ſhall offer a bill 

of advocation, he ſhall, within ten 

days after the bill is paſſed, find 
caution for implement of what 
ſhall be decerned, as in a ſuſpen- 
ſion. 


er., . 
Proceſs of Multiple-poinding. 


- as x6 | His proceſs may be repeated 

Feb. 1657 encidenter in a proceſs of 

| forthcoming, without a new 1n- 
= rolment. In all other things, the 
=. * proceedings are the {ame as in or- 
dinary actions. " 


OY OT. 0 "> RR" 


T. 
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#2: 
7 


SEC T. XI. 


Declarator 925 Divi 20 on of Commonty, 


T Hough he proceedings in 
1 this proceſs, and in that of 
the diviſion of run-ridge lands, is 
very near the ſame as in other or- 
dinary actions; yet as great accu- 
racy and exactneſs 1s required in 
carrying them on, it may not be 
improper to give a particular ac- 
count of them here. 

The firſt of theſe belles is 
founded upon an act of parliament 
in 1695; which ſtatutes and or- 
dains, That all commonties, ex- 
cepting commonties which belong 
to the King in property, or to 
royal boroughs in burgage, may 
be divided at the inſtance of any 


having intereſt, by ſummons rai- 


ſed, againſt all perſons concerned, 
befor the Lords of Seſſion ; who 
are by the ſaid act impowered to 
diſcuſs the relevancy, and to de- 
termine upon the rights and inte- 


reſts | 


nn * 
* 8 
- 
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reſts of all parties concerned; and 
to value and divide the ſame, ac- 
cording to the value of the rights 
and intereſts of the ſeveral parties 
concerned; and to grant commiſ- 
ſions to ſheriffs, ſtewarts, bailies 
of regalities, and tHeir deputies, 
juſtices of peace, or others, for 
perambulating and taking all other 
neceſſary probation; which com- 
miſſion ſhall be reported- to the 
Lords, and the proceſs ſhall be 
ultimately determined by them. 
By this act, the Lords of Seſſion 
are alſo impowered, either to di- 
vide moſſes which happen to be 
in the ſaid commonties; or if ſuch 
moſſes cannot be conveniently di- 
vided, to declare that they ſhall 


remain common, with free iſh 


and entry * thereto, whether divi- 


ded or not. 
The intereſt of the heritors ha- 


ving right in the common, is or- 


dered by the ſaid act to be eſtima- 
ted according to the valuation of 
their reſpective lands or properties; 


1. e. 3 and ingreſs, 1 
F an 
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and the ſhare to be allotted to each 
heritor is appointed to be made 
next adjacent to his property. 

The preliminaries of this proceſs 
are carried on in the ſame manner 
2s in ordinary actions in the outer 
houſe. | 

The common exceptions to . 
proceſs are, either to the pur- 
ſuer's title, or to the compe- 
tency of the action, in caſe the 
commonty falls under the ex- 
ception in the act of parliament. 

When the action is ſuſtained by 
the Lord Ordinary, the form of 
the interlocutor is as follows. 
Finds the purſuer intitled to 

carry on the action; and finds 
* the libel of . relevant; 
and grants commiſſion to 

to viſit and peram- 
„bulate, and to take cogniſance 
of the ſeveral limits and march- 
es of the commonty or muir 
* libelled; and to take all neceſſa- 
5 cirobation thereanent *, by 


Sf 
the oaths of ſuch habile witneſ- 


(« 


* i. e. concerning it it. 


2 ſes 


| 


— 


cc 


( 


46 
cc 


£6 


cc 


cc 
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ſes as ſhall be adduced by the 
parties for aſcertaining the li- 
mits and extent of the ſaid com- 
monty, and the poſſeſſion of the 
reſpective parties therein, and 
extent and endurance of ſuch 


poſſeſſions, and of any interrup- 
tions that may have been made 


by the parties to one another's 
poſſeſſions, and for what rooms * 
or lands ſuch poſleſſions have 
been had; and ordains extracts 


of the ealyation of the lands F 
ſo poſſeſſed, to be produced be- 


fore the commiſſioners ; _ 


likewiſe to take trial and co 


tion, by the oaths of ſuch wit- 


neſſes as ſhall be adduced by the 
parties, of the different qualities 


of the ground; and to cauſe 
meaſure the ſaid whole com- 
monty, and every parcel there- 
of, as the ſame ſhall be diſtin- 
guifhed by its different quali- 
ties; and, for that end, to call 


to their aſſiſtance perſons {ſkilled 


Farms. + Authentic certificates of the 


value of the lands, as rated in the books for the 


"I 


Ch. IV. § t. Div. of Cummonty. 137 


© in meaſuring ground, and to 


s cauſe them, upon oath, make 
« out a ſcheme or map of the ſaid 


« whole commonty in its quanti- 


| © ty, and of every parcel t thereof, 


„as it ſhall be diſtinguiſhed by its. 
* different qualities ; and thereaf- 
* ter to proceed to divide the ſaid 
ground among the parties ha- 
« ving intereſt therein, and that 
according to the valued rents of 
* the ſeveral lands. *, as part and 
i pertinents whereof they poſſeſs 
e the commonty 3 and that in the 
* appointment of their ſhares, 
* each heritor's ＋ part ſhall be 
* ſet off to him, ſo as it may be 

* eweſt ꝓ and moſt convenient to 
* his propetty-lands; ; and to put 
and ſet march-ſtones for divi- 
ding each heritor's proportion 
from the other; as alſo to di- 

* vide, in the ſans manner, the 

moſſes, if any be, lying within 


* the ſaid common muir, among 


the ſaid heritors ;, but in caſe it 


® Rents at which the lands are tak 1 in the books 


kept for the land- tax. 
+ Landholder. Necareſt. 5 
M 3 de mal 
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ſhall be inſtructed to the com- 
miſſioners, that the ſaid moſſes 
cannot be conveniently divided, 


to cauſe leave the ſame ſtill com- 
mon, with free iſh and entry 


thereto; and that upon the 
ground of the ſaid commonty, 


or any place in the neighbour- 


hood thereof, as ſhall appear 


molt convenient to the commiſ- 


ſioners, any of the lawful day 
or days of the month of 

or to the day 
thereof next to come, and aſſigns 


the ſaid day of 


next to come, for report- 
ing the ſame; and grants 
diligence at the inſtance of all 
parties, purſuers and defenders, 
for citing witneſſes to compear 
before the commiſſioners to the 
effect foreſaid; and ordain the 
commiſſioners in the diviſion to 
have a due regard to the hou- 


ſes and property-lands of the 
ſeveral parties having intereſt: 


and in order that no party in- 


titled to a ſhare in the ſaid divi- 


ſion may be excluded therefrom, 
authoriſe the clerk. to receive 
« {ſuch 
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«© ſuch intereſts * as may be pro- 
% duced before extract; as alſo 
« appoints the commiſſioners to 


© receive ſuch intereſts as ſhall be 


produced before them, though 
not produced in the extract; 

« and to admit the parties ſo pro- 
« ducing to a ſhare in the ſaid 
« divifion, according to their ſe- 
* veral rights, intereſts, and poſ- 
6 ' ſeſſians, in the ſame manner as 

is above deſcribed.” us 

When this commiſſion is re- 
ported, the act may be called, and 
great aviſandum may be made 
with the proof and diviſion; after 
which a ſtate muſt be prepared. 
The form of proceeding afterwards 
is the ſame as in other concluded 
cauſes. | 

When diſputes ariſe between 
the parties in the courſe of the ex- 
ecution of the commiſſion, the 
commiſſioner commonly delays 
making the diviſion until the re- 
port of the proof be adviſed by 
che court. 


C The tile-deeds and vouchers of the feveral 
rights of the perſays claiming, 


8 i | . Proceſs 


58 
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Proceſs of Divifionof Runridge-land:, 


Lands lying in runridge may 

W. p. Alſo be divided; but this proceſs 
1695 c23 is appointed to be carried on be- 
fore the ſheriffs, ſtewarts, or ju- 
ſtices of peace of the ſeveral ſhires 
Vbhere the lands he; and the form 

of proceeding is the ſame as in 

that of the diviſion of commonty. 

By this act, the judges are di- 

rected to have ſpecial regard to 

the manſion-houſes of the reſpec- 

tive heritors, and to adjudge to 
them in the diviſion, ſuch parts 

as ſhall be moſt commodious to 

their reſpective manſion-houſes 


and policy. ar 
Borough and incorporate acres tt 
are excepted from this act. ti 


Though the act impowers ju- WU a! 
ſjtices of peace to judge of diviſions I m 
of runridge- lands, parties ſeldom tt 
or never bring ſuch actions before ¶ pe 
them, unleſs _ the ſubject to | 
be divided is very little value. Ne 


SECT. 


15. 
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8 E. c .. 


Proveſs by Petition and Summary 
Complaint. 


His ſection conſiſts of two 
branches. | 
1. Petition for ſequeſtration; 
2. Petition and complaint. | 


| $ 1. Petition for Sequeſtration. 


| In caſes of bankruptcy, or com- 
petition of creditors, to prevent a- 
ny loſs that may happen to par- 
ties during the ' litigation, the 
Lords may ſequeſter the eſtate, 


and appoint a factor for managing 
thereof. This is done upon a pe- 


tition to the court, at the ſuit of 
any of the parties concerned, which 
muſt be intimated according to 
the forms preſcribed in incidental 
petitions. 

The act of ſequeſtration i 15 pro- 


nounced by the Lords in preſence ; a. s. 22d 
but they uſually remit to the Lord my 1711 


Ordinary ? 
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Ordinary in the cauſe to name hy 
factor; who muſt find caution to 
account for his intromiſſions, and 
alſo to obey the rules and inſtruc- 
| tions appointed by the Lords. 
Order of Petitions for ſequeſtrations ſhall 
Jayi7es not be received after the 25th of 
a * July for the ſummer:ſeſſion, and 
the 20th of February for the win⸗ 
ter- ſeſſion. Vide Petitions, above, 
ch. 3. ſect. 2. | 
Upon the factor's finding cau- 
tion, an act of factory muſt be 
extracted. 


4.8. 3 The factor ſhall, within fix 


Nov. 1511 months after the extracting of his 
96. factory, make up a rental * of the 
eſtate, and a liſt of the arrears of 
rents, to be reported to the Lords, 
and lodged in the hands of the 
clerk of the proceſs, there to re- 
main, and to be made forthcoming 

to all parties having intereſt. 
Ibid.g7, When any alteration happens in 
the rental, ſuch alteration ſhall, 
within three months, be reported 


. Rent-roll. 


to 
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o the Lords, and ſhall be pur in- 
to the clerk's hands. 

If any part of the rental, or g. S. 224 
charge, {hall be omitted, or con- eng IN 
cealed, the factor ſhall be liable 
for the double of what is ſo o- 
mitted. TE 
The factor ſhall, once every Ibid. 
year, give in a ſcheme of his ac- 
count, charge and diſcharge, to 
the clerk of the proceſs, under the 
penalty of a fine, to be modified 
by the -Lord Ordinary, not under 
Ulf a year's ſalary, and alſo of 
being liable to be removed. 

Factors have one year after the 4. 8 zit 
term of payment allowed to them Ju 1690. 
for the recovery of rents or debts; 
ter which they are liable to pay 
ntereſt for the money received. 

The like regulations are made A.S. 12 
mth reſpect to factors on the e- Feb. 1730 
lates of pupils not having tutors, 
nd all other factors named by 
the court, (excepting where it is 
therwiſe provided by former acts), 


With additional directions for ma- 


ling inventories of the effects and 
lebts, and for confirming debts 


and 
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and moveables in the name of the 
factors when neceſſary. 


A. S. 1h The factor, in theſe laſt caſes, 
Feb. i 730. is alſo impowered to grant tacks, 
$3. to continue during the time the 


_ eſtate ſhall be under ſequeſtration, 


Tbid. 511. 


and for one year longer ; but fac- 
tors on bankrupt eſtates are ſeldom 
authoriſed to grant tacks for more 
than three years Certain, 

The cautioners for factors ſhall 
be bound with the factor, jointly 
and ſeverally, that the factors 


ſhall obey the rules laid down in 
chis act. 


$ 2. Proceſs "My Petition and Con: 
plaint. 


Summary complaints are com- 


petent againſt members of the 


court, for malverſation in their 


office, and alſo againſt parties in 


| proceſſes, for any wrong done re- 


10th G. II. 


c. 28. 56. 


lative to the proceſs in depend- 
ence : and in ſome caſes, ſuch 
complaints are authoriſed by act 
of parliament, ſuch as complaints 
for penalties incurred by acting 


plays ' 


22 
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plays; which muſt be lodged with- 
in fix months after ſuch offence. 


2. Complaints for penalties 16ch G. Il. 
C. II. 

$17. 24. 
30. 31. & 
bers of parliament, which are or- 43. 


impoſed for wrongs done in the 
election and returning of mem- 


dered to be proceeded in ſummari- 


ly, upon thirty days notice to the 
perſon complained of, without a- 


biding the courſe of any roll. 
Though the intention of parlia- 

ment, in allowing theſe actions to 

be brought by way of ſummary 


complaint, 2 to have been for 


3 diſpatch, and to fave ex- 
pence; yet neither of theſe ends 
have been obtained by it. A ſum- 
mons in the common form would 
have anſwered the purpoſe much 


better, provided ſuch ſummons -_ 


had been ordered to be inrolled in 
the ſummary roll in the inner 
houſe, without being called in the 
outer houſe ; as was practiſed in 
the caſe of the actions of valua- 
tion at the inſtance of his Majeſty's 
Advocate, againſt the claimants 


on the forfeited eſtates. This will 


appear evident, if the circumſtan- 
J I og 7 


"4 
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ces of the two different forms are 
attended to. 

An ordinary ſummons may be 
iſſued and executed in time of va- 
cance; by which means, if it con- 
tains only one diet, it may be pro- 


ceeded in upon the firſt day of the 


ſeſſion; whereas a petition and 


complaint muſt be moved in court, 


before a warrant can be granted 
for ſerving it upon the defender, 
whereby thirty days of the ſeſſon 


at leaſt muſt neceſſarily be gone, 


before any proceeding can be had 
upon it. The time allowed to the 


defender to put in his anſwer to a 


complaint, is alſo much longer 
than that of an ordinary ſum- 
mons on one diet; and the ex- 
pence of a petition and complaint 
is much greater. 


— 


1 


PART 


PART II. 


Proceſs originally commenced in 


an inferior court, and from 
thence removed to the court of 


ſeſſion by advocation or ſuſ- 


penſion. 


CHAP. I. 
Preliminaries of Proceſs. 
Proc >. ben ee 


courts may be removed from 
thence to the court of ſeſ- 


fon, either, during the depend- 
ence of the action, by advocation; 


or, after ſentence! is en = 


fu oſpenſion. 


Advocation and ſuf; penſion are 


writs iſſued in the King's name, 


and under his ſignet, and higned 
wy a clerk to the ſignet. 

Both theſe writs proceed upon 
4 warrant ſigned by one or more 


N2 of 


— 


| 


148 Adv. and Suſpenſion. Part Il 


of the judges cauſa cognita, upon a 
bill of complaint preferred in name 
of the party who thinks himſelf 


injured, and ſigned by a clerk 


to the ſignet, ſetting forth the rea- 


ſons why the cauſe ſhould be ei- 


ther advocated or ſuſpended. 
A. S. oth All bills, either of advocation or 
Feb. 1675 ſuſpenſion, muſt be preſented by 
the clerk of the bills, or his ſer- 
vant ; who is directed to keep a 
roll of all ſuch bills, according 
to the order of time in which 
they are preſented, and a minute- 
AS. — book, both of paſſed and refuſed 
_ ——— by the alphabetic order of 
the parties ſurnames, which he is 


to make patent to every charger 


gratis when deſired. 
A. S. oh The Lords, by turns, attend 
Feb. 1675 the adviſing of bills for a week, 


viz. from Tueſday to Tueſday; 


and all bills are adviſed by the 


Lord Ordinary in the firſt in- 


ſtance. 
The uſual time of e 1 
from nine to ren in the morning 
in time of ſeſſion, and from 
x _ eleven 


tn Md. 2 


WA 
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eleven to twelve on Tueſdays and 
Thurſdays in the vacation. 

Bills preſented in time of ſeſlien A. S. Irth 
muſt remain before the Lord Or- Nov. 1691 
dinary, to whom they are firſt 
preſented, until they ſhall be ad- 
viſed + but bills preſented in time 
of vacance, and not adviſed with 
in the week, ſhall be adviſed by; 
the. next week's Ordinary. 


FECT © 
Of Bills of Advocations. 3 


« 7 Here are ſome: proceſſes which 
can neither be brought be- 
fore the court in the firſt inſtance, 
nor removed from the inferior.” 
court by advocation, though the- 
Lords may give directions to the- 
judge in what manner to progred.; 55 
ſuch as, 
1. Proceſſes for ſums not ex- 20G. 
ceeding L. 12 Sterling, excepting s- . 
upon the head of incompetency. 
This ſum was formerly limited. Ch. II. 


p. 1. ſeſſ. 3. 
N 3. toe. ., 
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- AR ng. 00200 merks Scots, or L. 11, 2 8, 
mo hog 27 d. Sterling. 
2. Proceſs for profanity and 


1656. 
c. 3. immorality. 


W. p. 3. Proceſs for miniſters ſt 

169 5. Pends. 

. In this action, ſiſts of: roi, 
as well as advocations, are diſ- 
charged by the ſtatute. 


Ch. I. 4. Proceſs expreſsly appointed 
2p * 3 by ſtatute to be judged by infe- 
rior courts ; ſuch as, 
(1.) Proceſs maritime, both be- 
fore the judge of the high court of 
admiralty, and inferior judge-ad- | 
1 
J. VI. p. (2.) Proceſs of divorce, before 
the commiſſaries of Edinburgh. 
hx, Advocations ſrom the high 
c. 16, court of admiralty are diſcharged 
by ſtatute ; and it has been often 
found by the Lords, that it 1s not 
competent for them, upon a bill 
of advocation, to give inſtructions 
to the judge of that court as to 
his manner of proceeding. 
But advocations from the com- 
miſſaries are expreſsly allowed by 
the ſtatute 1609, though by the 
„„ 


ſame act, the commiſſaries af E- 


linburgh are declared to be the 
ſole judges in matters of divorce; 


and therefore the Lords, upon ad- 


riſing bills of advocation of ſuch 
proceſſes, generally remit the 
cauſe to the commiſſaries, with 
inſtructions in what manner they 


are to proceed. 


Bills of advocation of a proceſs Dec. 1 
of removing, cannot be paſſed by $6. 


one Lord, though they may be 
refuſed by him. If ſuch bills are 
preſented in time of ſeſſion, before 


they are paſled they muſt be re- 
ported to the court; and if preſent- 


ed in time of vacance, they muſt 
be adviſed by three Lords met to- 
gether. 1 


Reaſons of Advocations are, 


1. Incompetency of the inferior 


court before which the action is | 


brought. 
2. Perſonal exceptions to the 
judge. 
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1 Contingency of the FEY 


to be advocated with another _ | 
b ce 


A.S.14h © 
756 
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ceſs depending before the court of c 
ſeſſion... - 5 
4. A wrong done by the judge. 
- Mary per. Members of the college of ju- 
1555. ſtice are. not amenable. in civil ac- 
A £4 tions before any. inferior judge; . 
1672-516 they may therefore advocate all. 8 
proceſles brought againſt them, of 
whatever extent, without aſſign- ' 
ing any other. reaſon than that of I” 

their privilege. . 

This. privilege. does. not extend: 
to caſes where the inferior judge. 
acts under the expreſs authority of. 

a particular act of parliament. 


Se. I. 
Of Bills e Suſpenſion. 


# T HE form of paſhng bills of þ 
=: ſuſpenſion is the ſame as of 
balls. of advocation ; with theſe ex- 
ceptions: 1. In ſuſpenſions caution. 
muſt either be offered, or the ſum 
charged for muſt be conſigned; 
A. S. 14th whereas in advocations, caution is 
"49 756 not required, errepking in the * 
0 
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of removings, where the advoca- 


= uſpenſions, within ten days after 
we” paſſing the bill. 


* 2. Bills of ſuſpenſion contain- A. S. 27ſt 

Y ing charge to ſet at liberty, muſt J 1975 
© be intimated to the creditor per- | 
5 ſonally, or at his dwelling- place, 


ua notary, and witneſſes, if 
o Hvichin Scotland, before the bill 
mall be preſented. This intima- 
tion muſt be inſtructed by an in- 
r frument under the notary's hand; 
and the bill muſt be preſented 
mthin a week after ſuch intima- 
on. Ny 
In ſome caſes, ſuſpenſions are 

not competent; ſuch as 
1. Suſpenſions of decreets-ar- 
bitral upon ſubſcribed ſubmiſhons,. 
| whuch are declared by ſtatute not 
to be reducible, excepting upon 
account of corruption, bribery, or 
falſehood, alledged againſt the ar- 
biters. i 


under the words of this ſtatute, 
c hey are held to be comprehended 


of under it, the inductive reaſon . | 
| . 


tor is obliged to find caution, as in 


| | J 
Though ſuſpenſions do not fall A0 reg. 


Ac reg. 


1672. 519 
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the ſtatute being the ſame with re- 


ſpect to both. Vide Proceſs of Re- 


auen Part 1. chap. 4. 1. 

. By the act of regulations 
hs. it is enacted, © That de- 
* creets in foro contradiftorio, be- 
© fore the Lords of Seſſion, ſhall 
* not be ſuſpended upon reaſons 
* competent to have been propo- 
“ned, or which were repelled in 


© the former dccreet.,” But if a- 
ny matters of fact of importance 


to the cauſe, which were not 
known to the party when the de- 
creet was pronounced, ſhall be af- 
terwards diſcovered by hum, the 
Lords will admit of a fufpenfion 
_ that ground. 

By this act, decreets are held 
to be in foro when defences have 
been proponed, although the ad- 


vocate for the defender ſhall after- 


wards have withdrawn his appear- 


ANCE 


Ibid. 


Second and poſterior proteſta- 
tions are ordered by this act to be 
booked as decreets in foro; and the 
clerk of the bills is ordered, upon 


his peril, not to write on bills of ſuſ- 


penſion 


ad * ü 
* 
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penſion of any decreet of the Lords 
i 4 9h until the bill ſhall be preſent- | 
ed to the Lords in preſence in time 
of ſeſſion, or three Lords met toge- 
ther in time of vacance. | 
The following bills cannot be 
paſſed by a ſingle Ordinary, butmuſt 
be reported to the court, if pre- 
ſented in time of ſeſſion; and if 
reſented in time of vacation, ſuch 
bills muſt be adviſed by three 
Lords met together, 4 one 
Lord may either refuſe the bill or 


grant a ſiſt. 
1. Bill of ſuſpenſion of a proceſs 4. A. S. Tath 
of removing. . 


2. Bill of ſuſpenſion, containing; A. S. arſt 
charge to ſet at liberty. n. 

3. Bill of ſuſpenſion of a ſen⸗ A. S. 2gth 
tence of the court of ſeſſion in fo- Jon. 1650. 
0 contradictorio, or of a decreet ob- 167519 
tained in the ſaid court, after diſ@ 
cuſſing a former ſupenſion, for li- 
r ſums, or deeds preſently preſt- 
able. 

4. A ſecond bill of ſuſpenſion in 4.8. oth © 
the ſame cauſe, when a former 2 1225 


las been refuſed. | "ag 
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Act F. Bill of ſuſpenſion of a ſecond 
16715 e | 
Ch. U. 6. Bill of ſuſpenſion of a decrect 
p. 1681. of the judge of the high court of 
G16. admiralty. 
F. Bills of ſuſpenſion on jurato- 
ry caution. 
A. S. h 8. Bills of ſuſpenſion for his 
Dec. 1677 Majeſty 8 exciſe, which fhall not 
be paſled, excepting in preſence of 
all the Lords. | 
A. 8. ioh In order that it may appear 
7 pkg what number of bills of ſuſpenſion 
1672. fh have been offered of the ſame 
charge, the clerk of the bills is or- 
dered to mark the number on the 
deliverance of the bill. 
The following bills of ſuſpen- 
ſion are diſcharged, unleſs upon 
ai qr or conſignation. 


W. p. 1. Decreets for profauety and' 

_ Fre hier os 

_—_ 2. Decreets at the inſtance of 1 

. P · 8 

169. miniſter for payment of his ſti- 

C. 27. pend. 

* % Decreets for payment of ſti- 

oy pends to univerſities and hoſpi- 
| tals. 


4. Decreets 


Cc 


* 


count of double poinding, when 
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Decreets for payment of ſa- w. p. 


aries of parochial ſchoolmaſters. . 25. 


5. Bills of ſuſpenſion on a firſt aa reg. 


proteſtation. In this caſe the ſuſ- 1672. 59 


pender muſt conſign L. 30 Scots. 
6. Bills of ſuſpenſion of char- 
ges on notes of the royal bank of 
Scotland, and other banking com- 
panies. 
Theſe laſt cannot be ſuſpended 5th G. III. 
but upon offer of payment. 
47. Bills of ſuſpenſion of decreets g. S. 1ſt 
of forthcoming. aun 
8. Bills of ſuſpenſion upon ac- A. S. 16th 
owe 1650 


there is no other reaſon in the 
bill. 

Suſpenſion ſhall not be paſſed F 155. on 
upon account of arreſtments, un- 
leſs upon double poinding. 

By the practice, the ſummons of 
multiplepoinding muſt be execu- 
ted before preſenting the bill of 
ſuſpenſion. 


By an act 1n 1 bro, the clerk of A. 8. 16th | 


the bills was ordered to preſent In. 1630 


no bill of ſuſpenſion of a charge 


tor a liquid ſum, unleſs at the 
lame time the ground of the 
O charge 


* 
i 6 

4. 

1 A " * 4 +, 
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charge is alſo. produced: and 


where the ground of the ie Is 
a decreet of an inferior court, the 


ſuſpender is ordered either to pro- 


duce an extract of the decreet, or 
an inſtrument, bearing, that the 
clerk had refuſed ſuch extract, ex- 
cepting in the caſe of conigna- 
tion. 
This rule was intended to pre- 
vent vexatious ſuſpenſions ; but it 
being attended with a very great 
expence to the ſuſpender, the aQ 
fell into diſuſe. If, when the al- 
legations in a bill are found rele- 
vant by the Lord Ordinary, it 
were ordered to be intimated to 


the charger perſonally, or at his 
dwelling-place if in Scotland, tho, 


when he is not in Scotland, the ſuſ- 
pender were obliged to produce 
the grounds of the charge, in terms 
of the act 1650, the expence of ex- 
tracts would, in moſt caſes, be ſa- 
ved to the ſuſpender, and, -at the 
ſame time, chargers would have 
an opportunity to ſhew cauſe why 


ſuch bills ſhould not be * 


The 


Ch. I. 52. Preliminaries. ; 159 


The Lord Ordinary, upon read- 
ing the bill, generally ordains it 
to be anſwered ; but if the mat- 
ter appear clear, he may refuſe it 
without an anſwer. 


After the bill is paſſed, upon a A. S. m 


new application of the party be- 
fore the letters have paſſed the ſig- 
net, the Lord Ordinary may re- 
conſider it, and ſtop execution for 
ſome time, not exceeding a month 
from the time of preſenting the 
bill. : 
Siſts of execution upon bills of 
ſuſpenſion having been often 
granted indefinitely, without men- 
tioning any time, became very in- 


convenient 3 and therefore an act A. S. 3d 
was made in 1677, by which it is Ju 2677 


declared, that no fiſt ſhall endure 
longer than a fortnight ; and that 
_ a bill is paſſed, ſuch fiſt 
y be renewed, provided the 
Gs ſhall not exceed a month af- 
ter the date of paſſing the bill; 
and that in caſe the ſuſpender ſhall 
not find caution, and expede his 
ſuſpenſion within that time, the 
| O2 charger 
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charger ſhall be at liberty to put 
his diligence 1n execution. 

If an anfwer to a bill is put in 
to court, execution ſhall be ſiſted 
until the bill ſhall be adviſed. 

A. S. 2gh When the reafons of ſuſpenſion 
Feb. 1655 are offered to be proved by the 
charger's oath, if the reaſons are 
relevant, the Lord Ordinary. is 
authoriſed to take the charger's 

oath when preſent; and in his 
abſence, his Lordſhip is directed 

to take the ſuſpender's oath of ca- 
tumny, that he has juft reaſon to 
 propone ſuch ground of ſuſpen- 

ſion; and if he ſhall depone * 
mativè, or if he ſhall not be pre- 

fent to give his oath, in either of 

theſe cafes the Lord Ordinary is 
directed to paſs the bill, with this 
quality, That the ſuſpender ſhall 
© be liable to the charges and ex- 
* pences the charger ſhalt be at 
through the purchaſing of that 
fuſpenſion, and in diſcuſſing of 

« the ſame, according as he ſhall | 
depone upon theſe. expences, 


* without any mod; fication thereof, 
| 66 1 11 


'”; yan. (oy ED EY QC. Ran Wh. 1 fl 
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« ;f the letters ſhall be found or- 
: an een 1 


8 E C T. III. 
of Bills of Advacation and Suſpen- 


fron. 


BY an act in 1712, it is provi- 4. 8. 2ah 
ded, © That where a reaſon of _ _— | 


: ſuſpenſion or advocation is of- 
* fered to be proven by the con- 
n trary party's oath, and the ſaid 
party is abſent, ſo that his oath 
cannot be got, the bill, in ſo 
* far as concerns that niakia; 18 
to be refuſed, unleſs the ſuſ- 
_ pender, or raiſer of the advoca- 
tion, do give his oath of calum- 
ny thereupon, in caſe he be pre- 
* ſent; and if abſent, that ſome 
* document be produced oe 
his hand, for inſtructing, t 


the e e is not inſert in the 


: bill by the drawer without a 
varrant; which document, and 
* other vouchers. preſented with 


8 the * hall be kept by the 
O3 8 "clerk 
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A. S. 20th 


clerk of the bills, unleſs deliver- 
ed up by him to the party upon 
inventar and receipt; and at or 
before diſcuſſing, the ſame, or 
the inventar and receipt, ſhall 
be tranſmitted to the clerk of 
the proceſs, to the effect, that if 
the reaſons are calumnious, or 
the vouchers be diſproven, the 
ſuſpender, or raiſer of the ad- 


vocation, may be decerned i in 


ExXpences.” - -. 
By this act, the Lord Ordinary 


S01-1711;s authoriſed to paſs bills of ful. 


91. 


penſion in part, and to refuſe 


them as to the remainder, as he 
ſhall think proper. 


A. S. 6th 


The Lord Ordinary on the bills, 


Dec. 1918 either in time of ſeſſion or va- 
cance, may grant commiſſion to 

take the oath of an abſent party, 

on any relevant point relating to 

the paſſing or refuſing of a bill of 
advocation or ſuſpenſion; and 

may grant a fiſt in the mean time, 

not exceeding a month when the 
commiſſion is granted by one Or- 


dinary, and not exceeding two 


months 


kw _ Wm —_-2 2s Mpd 
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months if .granted or prorggaced 
by three Ordinaries. - 

If the Lord Ordinary ſhall ei- =p 
ther paſs or refuſe a bill of advo- 
cation or ſuſpenſion, it is compe- 
tent to either party to apply to the 
court by petition for redreſs, pro- 
vided it be done before the letters 
paſs the ſignet. 

The ſuſpender, in all caſes, A. 8. zh 
muſt either conſign the ſum char- Dec. 709 
ged for, or find caution for imple- N 
ment of the charge, and for pay- 
ment of ſuch ſums as the Lords 
ſhall modify for expence. 

This conſignation muſt be in the 
hands of the clerk of the bills; 
but conſignations made in the order of 
courſe of a depending proceſs, ©"; 
mult be in the hands of one of the 1538. 


principal clerks of fe 


The act of ſederunt in 17094. S. 27th 
provides, That cautioners ſhal' be **©1799 
liable for what ſhall be decerned a- 
gainſt the ſuſpender, though the 
decreet charged on. ſhall be turned 
to. a libel; and that atteſtors of 
cautioners ſhall be bound as cau= 

dane, 


I 6th Nov. 2 
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tioners, and ſhall be Jubſuiarie 
liable 1 in their order. 


Bonds of cautionry in fufpen- f 


A. S. ao fions muſt contain a clauſe, obli- 
* ging the cautioner, his heirs and 
executors, for payment of the 
ſums, or doing the deeds, for 
which he is become cautioner in 
the ſuſpenſion, in the ſame manner 
as the ſuſpender is bound; and 
ſuch bonds muſt alſo be conceived 
| | alternatively, to pay or to perform 
| 5 S. 23d to the charger, or to ſuch unto 
ov. 1717 | 
whom payment or performance 
ſhall be decerned to be made, by 
the decreet to follow on the ſuſ⸗ 
nfion. 
A. S. 18th Pe The clerks of the bills {hall 
Feb. 1686 « be liable to the party's damage, 
as well where he refuſes a cau- 
„ tioner who is ſufficient, or is 
holden and repute to be ſuffi- 


« cient, as where he receives an 


« inſufficient cautioner.” 
A.S. wn To prevent impoſition by pro- 
Ju. 1650 duction of forged diſcharges, or 
other writings, for verifying rea- 
ſons of ſuſpenſion, fuch writings 
are ordered to be kept by the 
5 1 80 


TTW. . Os 
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clerk, or marked by him, and re- £ 


delivered upon receipt for produc- 
tion when required; and by ano- 


ther act, the Lord Ordinary i is or- A. S. 1b 
Nov. 1691 


dered to mark the writings. 

Both theſe acts are out of uſe, 
ſo far as concerns the order to 
mark the writings. 

If the ſuſpender ſhall not be 
able to find caution, he may pray 
to have ſuſpenſion upon juratory 
caution. In ſuch caſe, the bill 
ſhall bear, that he only offers jura- 
tory caution ; and he ſhall, before 
the bill is paſſed, give in a diſpo- 


fition of all his eſtate real and per- 


ſonal, upon oath, in favour of the 
charger, as in a Cefſro bonorum. 
This is called furatory caution. 


In this caſe, the fuſpender ſhall | 


not have the benefit of a commiſ- 
lion, but ſhall depone in preſence 
of the Lord Ordinary. 


If the ſuſpender is in priſon, he 
mall not have the benefit of ſuſ- 


penſion upon juratory caution. 


The party to whom caution is 
to be found, may paſs from the 
benefit of it, and before the ſuſ- 


= penſion 


A. S. 8th 
Nov. 1682 


Ibid. 
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- penſion or advocation paſs the ſig- 
net, may apply to the Lords by 
petition, praying a remit to the 
Lord Ordinary to diſcuſs the rea- 

| ſons on the bill;—upon which the 
court will remit the cauſe to the 
Lord Ordinary to diſcuſs the rea- 

A. S. 11th ſons. But in ſuch caſes, the ſe- 
Nov. 1691 cretary's fees for ſigneting the ſuſ- 
penſion, and 4 s. Scots as the fees 

of inrolment, ſhall be paid to the 

clerk of the bills within twenty- 

four hours after ſuch warrant ſhall 

be obtained, otherwiſe the war- 

rant for diſcuſſing ſhall be cancel- 

8 
After bills of advocation and 
ſuſpenſion are paſſed, and cau- 
tion is found, or conſignation is 
made, where it is required, letters 

of advocation or ſu penſion muſt 

paſs under his Majeſty's ſignet. 

Theſe letters are ſigned by a 
clerk to the ſignet, and bear war- 
rant for citing parties as in a ſum- 

mons, and a ſiſt of proceedings, or 
of execution, in the mean time. 
Advocations are ſometimes exe- 

cuted by a meſſenger in the * 
0 
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of a ſummons, citing the party to 
appear at the day appointed. In 
ſach caſe, the advocation may be 
called as a ſummons, This form 
ſeems to be competent alſo in ſuſ- 
penſions ; but as in moſt caſes the 
ſuſpender is defirous that the mat- 
ter ſhould lie over, the execution, 
and calling of ſuſpenſions in the 
way of ſummons, is ſeldom u- 
led. 


After the days aſſigned in the A. S. 2gth 
advocation or ſuſpenſion are elap- In- 1650. 


ſed, the party againſt whom ſuch 
letters are obtained, may call for 
production of the advocation or 
ſuſpenſion, by putting up a pro- 
teſtation in the minute- book; and . 
if the letters are not produced, the 
proteſtation may be extracted, after 
it is read in the minute - book: the 
effect of which is, that no regard 
ſhall be had, either to the advoca- 
tion or ſuſpenſion; and the party 
who obtains the proteſtation 1s 1n- 
titled to a warrant for payment of 
L. 8 Scots of expences, in caſe the 
lum charged for is within 100 

| merks, 
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A.S. Ah merks, and L. 10 Scots if it {hall 


Joly 66 f. 
A. S. 1ſt 


el that ſum. 


By an act in 1709, it is ordain- 


Jan. 1709. ed, „That where a purſuer before 
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any inferior court advocates his 
cauſe, and does not inſiſt with- 
in fiftcen days after admitting of 
the advocation, (not reckoning 
the vacancy), and cauſes call the 
ſame, and give it out with the 
proceſs to the defender's procura- 
tors to ſee, that then, and immedi- 
ately thereafter, the defender may 
call for the ad vocation, and put 
up a proteſtation at the minute- 
book; whereupon the purſuer 
ſhall be obliged to produce his 
advocation, with the principal 
proceſs, and an outgiving there- 
on; otherwiſe the proteſtation 
and remit ſhall not be ſcored, 
but given out to be extracted; 
and the defender, when the ad- 
vocation is ſo produced, with 
the proceſs and outgiving, ſhall 


be allowed, before he returns the 


proceſs, to inroll the ſame in 
the roll of ſuſpenſions and advo- 


cations, upon his own advocate 5 
| * return; 


« return; and for that effect, al- 
& lows the defender's procurators 
to keep up the proceſs ſix days 
allowed for ſeeing, and until 
© the firſt Saturday in ſeſſion- time 
* thereafter, ſo as he may get the 
proceſs inrolled.“ 

By the ſame act, the clerks of 
the bills, and their deputes, are 
ordained, © under the penalty of 
L. £ Sterling, to give up all 


Ch.1.5 - Preliminarics. 169 © 


AS. Iſt 


Jan. 


proteſtation- money conſigned in 


5 „ their hands, without any fees, 
to the party concerned, upon 


Py « þ ght of the extracted proteſta- 


7 tion, or decreet, finding the let- 


* ters orderly proceeded, and re- 
* ceipt of the . in a diſcharge, 
* expreſſing the ſubſtance and 


date of the warrant, without 


_ neceſſity to leave the Lords 
" warrant.” 


TIO 


If, inſtead of extracting the pro- A. S. mm 
teſtation, the party ſhall be deſi- Nov. 1680 


rous to have the merits of the 


caſe tried, he may extract tlie ſuſ- 


penfion from the fignet; and up- 


on production of ſuch extract un- 
der the hands of the keeper of the 


P ener 
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A. S. 28th. 


reb. 1662. alſo, with the ſuſpenſion, produce 


ſignet, the Lord Ordinary, beſides 
the ordinary expence of proteſta- 


tion, will give large expences a- 


gainſt the ſuſpender, upon account 
of the delay. 

After production of che ad vo- 
cation or ſuſpenſion, the proceſs 


muſt be given out to the other 


_ party's advocate; who muſt give a 
ſigned return, in the ſame manner 


as in ordinary actions in the out- 


er houſe; after which, the pro- 
ceſs muſt ns! inrolled in the ſuſ- 


penſion-roll. 
The ſuſpenderꝰs ' ilvorany ſhall 


the whole eiked reaſons and 
vouchers, to be given up to the 
charger; with certification, that 
when the cauſe ſhall be debated, 
the reaſons ſhall be repelled which 


hall not be inſtructed _ inſtant- 


Iy verified. 

5 his moſt uſeful wid for gi- 
ving in eiked reaſons and vouch- 
ers, is now out of uſe. N77 


k 
* 


3: . ao doc bad iS. SA ea. eo 2. 
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3 Fy 
* * 8 ” 
w #19, 3 
* 1 4 * 


0 i A P. III. 


— * © the Lord Ordinary 
| in 11 Outer Houſe. | 


T 9 hearing of his cauſe, 
the reaſons ingroſſed in the 


ſuſpenſion, and referred to the A. S. — 
charger's oath at the time of paſ- 985 NEE 


fing the bill of ſuſpenſion, ſhall be 
infiſted on in the firſt place, and 


the party's oath taken, or paſſed 


from; and if ſuch reaſons ſhall be 
repelled, either as irrelevant, or as 
not being proved, large expences 
thall be given; and the ſuſpender 
thall pay, or conſign, the ſame, 
before he ſhall be heard upon any 
other reaſons of ſuſpenſion, either 
hbelHed. or eiked, excepting ſuch. 


reaſons as ſhall be e pro- 


ved by writing. 
If-the advocator, or acer, 
ſhall neglect to produce the advo- 


cation or ſuſpenſion . when the 


cauſe is called; the Lord Ordinary 


the 


\ 
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the ſame eſſect with a proteſtation 
put up in the minute-book. 


By an act of 1709, it is ordain- 
1 110 ed, * That where- ever a judi- 


« cial proteſtation, or proteſtation 


« and remit, ſhall be admitted by 


* the Lord Ordinary, through the 
keeping up of ſufpenſions or 
advocations, unleſs the cauſe be 
again called by the Ordinary, 

and the ſuſpenſion or advocation 
alſo produced the ſame week ; 


before the ſuſpenſion or advo- 


cation be taken in by the clerk, 
or the party reponed againſt the 
Y {aid proteſtations, every ſuch 
party ſhall pay to the contrary 


* party, or to the clerk for his 


* . the ſum of ten ſhillings 
Sterling.“ And the like ſum is 
ordered to be paid where the ſuſ- 


pender or advocator allows a de-. 
creet finding the letters orderly 


proceeded, or an act and remit, to 
be pronounced, for not debating 
the reaſons of ſuſpenſion or advo- 
cation, before the party is allowed 
to be heard againſt the ſaid decreet 
or act, unleſs 9 be made 

| to 


— 
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to the Ordinary, and a ſtop obtain- 
ed in writing, within fix free days 
after the date of the Ordinary's 
decreet or remit. 

If, upon hearing the reaſons of 
advocation, the Lord Ordinary 
ſhall be of opinion, that decreet 
ſhould paſs againſt the advocator, 
he may either advocate the cauſe, 
and pronounce decreet, or he may 
remit it to the court where it firſt 
depended. This laſt is often at- 
tended with new delays; and 
therefore it 1s more eligible, that 
the proceſs ſhall be advocated and 
tried by the Lord Ordinary, un- 
leſs the queſtion in diſpute is of 


ſmall importance; in which caſe, 


it is ſometimes better to have the 
proceſs remitted to the court from 
whence it came, with inſtructions 
to the judge how to proceed, if he 
has done wrong. 
If the decreer fuf; pended ſhalt 
have proceeded: upon the defend- 
ers being held as confeſſed, upon 
a reference to his oath, he ſhall 
not be reponed until he pay the 
erpence of obtaining and extract- 
P 2 ing 
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ing the decreet before the inferior 
court. 

If the e before che! in- 
ferior judge have been irregular, 
the Lord Ordinary will turn the 
decreet to a libel; but if the rea- 
ſons of ſuſpenſion are inſtantly, ve- 
rified, he will ſuſpend the letters. 

If the reaſons K ſuſpenſion are tt 


either irrelevant, or not. inſtantly If 


verified, the letters ſhall be found Ie 
orderly proceeded. 1 b 
After the firſt hearing in che t 


outer houſe, the form of proceed- 1 


. _ 
Dec. 1756 
$ 7. 


ing, in advocations and ſuſpen- 
ſions, is. the ſame as in ordinary 
actions. 

Advocations and ſuſpenſions of 
proceſſes of removing, fhall be diſ- 
cuſſed ſummarily, without abi⸗- 


0 the courſe of any roll. 


CHAP. 


. 


Ch. III. Prevento termino. t 


A HAE. nt 


Procef of Prevento remind... 


34 . 


F the day afbgnc for compear- 


ance in the fuſpenſion is long, 
the charger may raiſe a ſummons 
for ſhortening that time; which is 
called a ſummons prevento termino; 
but this form is now out of uſe, 
the day aſſigned i in bir: oe be- 
ing ſhort. 
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PART III. 


-Of Proceſs of W and 
Transference: | | 


Fr ER a proceſs is once heard 
in court, if it ſhall be al- 
lowed to lie over, without 
any judicial proceeding, for a year 
and a day, it is ſaid to have fallen 
aſleep; and parties ſhall not be o- 


bliged to anſwer without a new 


citation. In ſuch caſe, a ſum- 


mons of wakening may be raiſed 


at the inſtance of either party, and 
the adverſe party may be cited to 
hear the proceſs wakened. 


If either the defender or pur- 


fuer ſhall die during the depend- 
ence of the action, the proceſs 

muſt be fiſted until proper parties 
mall appear. Anciently, the pro- 
ceſs behoved to be transferred ac- 


uvely as well as paſhvely; but 


now 


791 4 „ 


1188 


et 
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now it is not neceſſary, upon the w. & M. 
death of a purſuer, to transfer the p. 1693. 
proceſs actively, by raiſing a ſum- © 75 


mons, but only to produce the 
rſon's title who claims under the 
right of the firſt party. 
It is not neceſſary, in a ſum- 


whole proceedings of the original 
proceſs, as formerly; but only to 
recite the new purſuer's active title, 
and the paſſive title againſt the de- 
fender, with the concluſion of the 
original ſummons. . 

Theſe two ſummonſes of wa- 
kening and transference muſt be 
called, given out, ſeen, and re- 
turned, as ordinary actions; but 
need not be inrolled in the ordina- 
ry action roll for the outer houſe. 

After a ſummons of wakening 
is called, given out, ſeen, and re- 
turned, the proceſs may be inrol- 
led in the hand- roll of the Lord 
Ordinary before whom the pro- 
ceſs originally depended. TY 


Though a ſummons of trans- 4. S. 26h 


ference may be called without be- 
ing inrolled, it is ſometimes called 
before 


A. S. 16th 5 
mons of transference, to libel the mo * 


178 Wakeni ond. 1 Part Ws \ 
before the Lord Ordinary ain the 


outer houſe as an act, and ſome- 
times in the regulation roll; 3 and 


a decreet of transference muſt be 
obtained, before any farther pro- 
ceeding can be had; after which 
the proceſs may be proceeded in 
before the former Ordinary to the 
proceſs, as in a wakening. 

After the proceſs is wakened 
and transferred, the proceedings 
in the original cauſe ſhall go on 
in the ſame manner as if the ori- 
ginal parties were all alive, and — 


che Proceſs had not 0 Heap | 
7 bo 
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Regulations concerning ws 19 f 
nute book, the extracting of 
Acts and Decreets, and the Poor 8 
Roll. 


SEC * 1 10 
Of the Minute bool. 


Har Nane may e A. S. Sch 
notice of the proceedings Nov. 1649 
of the court, a minute- 
book 1s appointed to be kept; in 
which the writer thereof 1s ordered 
to put up, and inſert, all proteſta- 
tions, acts, decreets, and aviſan- 
dums, made in the outer houſe, 
immediately after the pronouncing 
thereof; and alſo all acts and de- 
creets paſſed 3 in the inner houſe. 

When a decreet, act, or pro- A. S. 28th 
teſtation, is pronounced againſt * 
is pron ed againſt a 
defender or luſpender in abſence, 
the keeper of the minute-book is 

ordered 


180 a PartIV, 
ordered to mark it ſo in the mi- 


a. A 
TER 


A. S. roth 
— 


nute-book. _. 

By a later aQ, all acts, decreets, 
and proteſtations, are ordered to 
be put up in the minute-book, 
of < date they are ſigned. 

When a decreet is pronounced 


"againſt more defenders than one, 
all the defenders names and delig 


nations againſt whom decreet is 


pronounced, muſt be inſerted in 
the minute - book; except decreets 


given againſt tenants in poindings 


of the ground, removings, and 
for mails and duties; wherein it 
Hall be ſufficient to mention them 
to be tenants in ſuch a barony or 


tenandry: but if any of the defend- 


ers called, or a third party com- 


pearing, ſhall plead upon his right, 


and decreet ſhall be given againſt 


him, his name ſhall be inſerted in 


the minute-book. This act con- 
tains a certification, that if any of 


the defenders names ſhall be onut- 
ted to be put in the minute- book, 


the decreet as to that n ſhall 


be void and null. 


The 


8 
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The minute: book being intend- A. 8. 5th 


ed as a notification of the pro- 1 1 


ceedings to the practitioners in Nov. 61 


the court, was apciently read a- 
loud in the outer houſe by the 
clerk, every day, before the Lord 
Ordinary left the bench ; but lat- 
terly, the keeper of the minute- 
book. has been in uſe to ſend the 
book to agents houſes, upon pay- 
ment of a fee, which has rendered 

the notification by reading leſs ne 
ceſſary, though it is ſtill conti- 
nued to be read by an agent in- 
ſtead of the clerk; and the per- 

ſon who reads it, marks the m1- 
nute-book with his name: the on- 
ly uſe of which 1s, to aſcertain the 4 
time aſſigned for giving out ex- 


tracts, which is now rendered 4. 8. 5th 
June 1725 


more certain, by aſcertaining the 


time of commencing to read the 


minute-book to be upon the 6th 
ſederunt-day of each ſeſſion, and 
within three days after the com- A. S. rgth 
mencement of the Chriſtmas va- Dec. 1713 


cance. 


* ; 
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s Er. I. 


Of the adi of 4 Alt and De- 


Freces. : 


Jan. 1671 
* 8. > cutors, or ſentences, which 


A.S. 20th AL proteſtations, _ interlo- 


June 1725 require to be extracted, excepting 
incident diligences, muſt be firſt 


put up and read in the minute- 
book; and no extract thereof ſhall 
be given out until twenty four 
hours after the ſame is read i in the 
minute book. | 
A. S. 6th When a repreſentation offered 
Feb. 1745 againſt a decreet formerly pro- 
nounced, is refuſed, the decreet 
muſt again be put up in the mi- 
nute-book. This decreet does not 


require to be read a ſecond time 


in the minute- book, but may be 
extracted upon the elapſe of three 
days aſter it 1s laſt put in the mi- 
nute- bock. 
The Lords ſometimes allow acts 
to be extracted without abiding 


the wendig of the minute-book 
” ll 
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but this muſt be done by a parti- 
cular diſpenſation in the interlo- 
cutor. 

Acts and decreets againſt more Aa reg. 
debtors than one, or in competi- 1695. 517 
tions of rights, may be extracted | 
in parts, without being obliged 
to extract the reſt of the proceed- 
ings. 

The clerks are intitled to the 
fees of extracting decreets after 
decreet is pronounced, though 


the decreet ſhall not be extract- 


ed. | | 
This was determined in a caſe 2oth July 
of Sir James Stewart of Burray, in- 753. 
groſſed in the ſederunt-book. 
By the regulations in 1695, © It ch. IT. 
is — That in place of the ®: "a, 

* allowance formerly uſed in ad- Ack reg. 

* judications or appriſings, there 1695. 924 
* be only a ſhort abbreviate made 

* of the decreet of adjudication, 

after the manner of the ſaid al- 
jowance; and that this abbreviate 
80 be at the pronouncing of the de- 
ereet ſigned by the Lord Ordi- 
nary, pronouncer thereof, and. 
given in to be recorded within 


_ * threeſcore 


6 


Act reg. 


1695.4 
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* threeſcore. days after pronoun- 
* cing of the decreet; and the 
clerk 1s diſcharged to take in any 


abbreviate to be recorded after 
the expiration of the ſaid ſixty 


days. 

Buy the regulations in 1696, It 
* 1s ordained, That for the great- 
er ſecurity and ſatisfaction of 


parties concerned, albeit abbre- 


« viates fall to be written apart, 
© and ſubſcribed before the ex- 


© traQting of decreets ; yet if any 


« party ſhall defire the ſaid ab- 


© breviate to be written upon the 


back of the decreet, the ſame 
“ ſhall be done, if the decreet 
„ ſhall be extracted, and the ſame 
** defired within twice ſixty days 


s after the date of rhe pronoun- 


* cing thereof; and the ſame 


* Lord Ordinary who ſigned the. 


4 firſt abbreviate ſhall ſign the 


« ſecond indorſed,” 
Though, by this nd it is 
left optional to parties to take one 


or two abbreviates, and one ab- 
breviate is declared to be ſufficient; 
at is uſual to have two abbreviates 


ſigned 
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ſigned by the Lord 0 be- 
fore the decreet is extracted; one 
of which is left with the clerk who 
keeps the record, and the other is 
given to the party after the abbre- 
viate is recorded. 


After a decreet of the Lords in At * 


9 contradictorio is extracted, it 
al not be reduced and laid open 
upon nullities, further than ad 
hunc effeftum, to hear parties for 
redreſs of prejudice ſuſtained by 
ſuch nullity; and the reſt of the 
interlocutors in the decreet ſhall 
ſtand, tanquam res hHactenus judis 
. 8 


S Er. III. 
Of the Poor's Roll. 


＋ HE protection of the poor from 
the oppreſſion of the rich, 
ſeems to have been very early an 
object of the legiſlature. In the 
reign of James I. a proviſion was 
made by parliament for the ma- 


Q 3 nag ment 


J. IL. p. 
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nagement of the cauſes of the poor. 
The act is intitled, Anent complaints 


"4" decided before the Judge-ordinar, 
And it is thereby, among other 
things, ordained, *© That gif there 


6c 
cc 


, 6 


be onie pure creature, for fault 


of cunning, or diſpenſes, that 
cannot, nor may not, follow his 
cauſe; the King, for the love of 


God, fall ordain the judge be- 
for qhuom the cauſe ſuld be de- 


termined, to pur-wey, and get 
a lei! and a wile advocate, to 
follow fik pure creatures cauſes; 
and gif ſik cauſes be obteined, 
the wranger ſall aſſyith baith 
the party Tkaithed, and the ad- 
vocatis coaſtes and travel. And 
gif the judge refuſis to do the 
law eavenlie, as is before ſaid, 
the partie compleinand fall have 


recourſe to the King, quha fall 


ſee rigorouſlie puniſhed ſik jud- 


ges, chat it ſall be example till 


all uthers.“ 
In conſequence of this ſtatute, 


the judges, both in civil and cri- 
minal courts, do aſſign counſel 
and agents to poor ſuitors when 


demanded; - 


E.. EO „ - co ww 


” 


poten. hain Kũ ood om 


— — 
1 


2 }_ 


. 
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demanded; and the faculty of ad- 
vocates, and ſociety of clerks to 
the ſignet, do annually appoint 
ſome of their own number for the 
ſervice of ſuch poor litigants, in 
their feveral profeſſions. But as 


theſe appointments would be of 


very little uſe to the poor ſuitor, 
were the fees of court to be exact- 
ed from him, the Lords of Seſ- 
ſion, upon evidence of his pover- 
ty, will grant warrant for the 
diſpenſing "__ the fees. This 
is called the benefit of the poor's 
roll. 5 

The manner of obtaining this 
warrant, is by offering a petition 
to the court, which muſt bear the 
particular proceſs for which the 
warrant is to be granted; and 
muſt be accompanied with a cer- 
tificate of the poverty of the pe- 
titioner, ſigned by the miniſter 
and two elders of « & pariſh where 
he reſides. After reading this pe- 
tition, the court uſually remits to 
the adyocates and writers for the 
poor, to examine the grounds of 


the petitioner s plea, and certifi- 
cate 
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cate of his circumſtances; and il , 
upon their report the warrant is Ig 
granted, unleſs there appears no t 
ground for the proceſs. This te 
warrant does not extend to any o- n 
ther thing than the proceſs men- ti 

A. S. 2th tioned in the petition ; and it con- 

Nov. 1586 tinues in force only for three 
years; but is renewed of courſe 
upon application of the petition- 
er, in caſe the action for which it 
is granted is not determined with - 
in that time. 

The clerks to the ſignet ap- 
pointed for the poor, uſually 
draw and ſign the ſummons or 
libel, and make a full memorial 
of the caſe for the poor petition- 

£ cr; they alſo make out for him 

all the neceſſary writs which pafs 

the ſignet. But as it is no part of 

their duty, as clerks to the ſignet, 

to act as agents, the poor ſuitor 

is often at a loſs for want of a ſo- 

licitor. To prevent this incon- 

venience, the two ſocieties of ad- 
vocates and clerks to the ſignet, 
within theſe few years, have had 


ſeveral conferences; at which 
| | Certain 
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ad NF certain regulations were propo- 

5 I fed for managing the cauſes of 

the poor; but it is to be regret- 

s ted, that theſe regulations have 
never yet been put in execu- 
- | tion. 0 
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FORM of PROCESS 


BEFORE 


T he Lords af Council and Sefion, 
. AS 


Commiſſioners for plantation of 
Kirks and Valuation of Teinds. 


PARTE + 
Of the Conſtitution of the Court. 


CHAP. I. 


Of the ſeveral Comm i/frons 3 by "5 
the Ring, and by Act of Par- 
liament. 8 


E FOR E proceeding to 
the particulars of the ſe- 
veral commiſſions grant- 
ed by the King, and by 
acts of parliament, it will be pro- 


per to give a ſhort account of the 
| reaſons 


— 
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reaſons which induced govern- 


ment to grant theſe commiſſions, 


In time of Popery, the clergy 
in Scotland had acquired a very 
large and extenſive property in 
land, by donations and mortifi- 
cations made by laymen to mo- 
naſteries, abbeys, and other reli- 
gious houſes; the tithes and pa 
tronages of many churches had 
been alſo doted to theſe ſeveral re- 
ligious corporations. 


By an act in 1503, the vaſſals 


1503.c.91 of the King, as well ſpiritual as 


temporal, during the King's life, 
were allowed to let their lands in 
feu, without diminution of the 
rental; and in conſequence of this, 
and ſeveral other acts of parlia- 
ment, churchmen were in uſe of 
feuing out their lands, with the 
tithes included, for payment of a 
certain feu-duty both for ſtock 
and tithe. Theſe tithes, from the 
words of the grant, got the name 
of decimæ incluſæ; and having been 
thus conſolidated with the ſtock, 
were underſtood to be held by im- 
ä by the perſons who 

acquired 
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acquired right to them; and con- 
ſequently were exempted from all 
the burdens impoſed on tithes af- 
ter the reformation. _ 


When the reformation took J. vi. | 
place, the temporalities of benefi- I. <a Iv 


ces were annexed to the crown by 
act of parliaments notwithſtand 
ing which, many of the lands and 
eſtates which had belonged to the 
church were erected into temporal 
lordſhips, and were granted by 
the King to his favourites. In 
moſt of which grants, the tithes 
and patronages, which had for- 
merly belonged to the abbeys, Oc. 
were alſo comprehended. 

The church being thus Ripped 
of her property, it became neceſ- 
ſary to make ſome proviſion for 
the clergy. For this purpole, as 
early as 1561, it was ordained by 
act of council, that the third of all 
benefices ſhould be applied to the - 
maintenance of the miniſters in 
the firſt place, and the ſurplus to 


the maintenance of the Queen's J. vx. 
houſe : and this aſſumption of the p. 1567. 
R thirds © 


194 TE1 xp-Co VRT. Part], 


J. vi. thirds of benefices was afterwards 

. 15. ratified by parhament. 

: In 1561, a commiſſion was 
bes granted by the King and Queen 

Pratt Ob. to ſeveral of the nobility and mi- 


_ 2.917. niſters, under the name of, Thr 


' commiſſion of plat for modi hing fti- 
pends to mmifiefs. This court met 
yearly at Edinburgh in the month 
of November ; and continued to 
act until the biſhops were reſtored 

| in 1606. 
F 1617, a commiſſion was 
p- 1617. granted by parliament to eight 
perſons of each eſtate, viz. eight 
| biſhops, eight lords, eight barons, 

and eight burgeſſes, who were ap- 
pointed to meet at Edinburgh. 

By the tenor of this commiſſion, 

it was neceſſary that five commiſ- 

ſioners of each eſtate ſhould be 


every judgement and act of the 
court; otherwiſe ſuch proceeding 
was declared not to be valid. 
The buſineſs committed to the 
management of theſe commuſſion- 
ers, in ſo far as concerns the mat- 
ters non be grated of, was, 


. — 


preſent, and agree in one voice in 


ſtipend, out of the tithes, to the 
miniſters of all churches which 
had not been formerly provided 
ather with miniſters or ſtipend ; 


and alſo to the miniſters of ſuch 


churches as had been provided 
with both, in caſe ſuch ſtipend did 
not amount to 500. merks Scots 
(L. 27: 15: 63 Sterling) in money, 
or five chalder of victual, beſides 


manſe and glebe. 


2. To unite two or more pariſn- 
es into one, provided the fruits or 


tithes of one of ſuch pariſhes was 


not ſufficient to pay the ſtipend ; 


in which caſe the patrons were to 
have the right of Preſentation. al- 
ternately. 

3. Where the tithes of the pa- 
riſh did not amount to the value 
of 500 merks, and where an u- 
nion was inconvenient, the com 


miſſioners were impowered to mo- 


dify the whole tithes of the pa- 


riſn to the miniſter, beſides manſe 


and glebe. 


4. In making ſuch modifica- 
tions, the commiſſioners are di- 
R 2 rected 
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1. To modify a perpetual local 


4 
Wa. 
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rected to have no regard to tackſ- 


men, patrons, or others, pretend- 

ing right to the tithes; but as a 

recompence to the tackſmen for 
the loſs occaſioned by ſuch modifi. 

cation, they are authoriſed to 

grant them a protogation of their 

tacks. 
5. The minimum of the ſtipend 


to be modified to the miniſter, is 


afcertained to be 500 merks Scots, 
e. L. 27: 15: 61 Sterling), or 
five chalders victual, excepting 
where the tithes of the pariſh do 
not amount to ſo much; and the 
maximum is paper to 1000 . be 
(i. e. L. 55 : 11 : 15 Sterling), o 
ten chalders victual. 

In order to enable the commiſ- 
ſioners to execute the commiſſion, 
they are impowered to ſummon 


titulars “, patrons, tackſmen, and 
all others pretending to have 


right to the tithes, to produce 
their writings and title-deeds, to 
be judged of by the commiſſion- 
ers; whoſe ſentence is declared to 


One who has a title to the tithes. 


be 


— $5 


oer o 
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be final; and. the commiſſion is 
declared to ſubſiſt only until the 
term of Lammas 1618. 

In 1621, another commiſſion J. VI: 
was granted by parliament, much p. 1621:- 
to the ſame purpoſe with the for- 
mer; only a few variations were 
made with reſpect. to the. number 
and quorum of the commiſſioners; 
to whom an additional power was: 
alſo granted, to divide pariſhes. 
when too large; but with proviſo, 
that the conſent of the patron, 
tackſmen, and other parties having. 
intereſt, ſhould be had, both to- 
the ſeparating. and uniting of pa- 
riſhes. 

This commiſſion was limited to 
a year and day after 10th January 
1622. 

Charles I. upon his acceſſion to 


che crown, having revoked all the 


grants of church-lands made by 
King James his father, aſummons 
of reduction of theſe grants WAS Aug. 16266 
executed in name of his Majeſty: 8 
Advocate. 7555 

This greatly alarmed the per- 
ſons. who were polleſled: of theſe 

* grants, 
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grants, and occaſioned an appli- 
cation to be made to the King in 
name of ſome of the grantees, to 
have their properties ſecured to 
them: the conſequence of which 
was, that ſeveral commiſſions were 


granted by the King for ſettling 


1628. & 
1629. 


thoſe matters; and the ſeveral par- 


ties ieren alſo ſubmitted their 


reſpective rights to his Majeſty; 


who pronounced four ſeveral de- 
creets-arbitral thereupon. There 
were alſo ſeveral acts of parha- 


ment paſſed, and commiſſions 


27th Jan. 


granted for the better regulating 


all thoſe affairs; ; the purport of 


which ſhall be hereafter explained 
as they occur in their order. | 
In 1627, a commiſſion was 


granted by the King under the 


great ſeal, to certain of the clergy, 


nobility, and barons, impowering 


them to treat with the proprietors 
concerning the erection and tem. 
poralities of benefices, teinds, par- 
ſonage and vicarage, and certain 
other matters and things, which 
his Majeſty alledged were the pro- 


perty of the crown, or princi pali- 


ry, 


> UN 
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ty, and had been unlawfully ac- 
quired and poſſeſſed by his ſub- 


jects. This commiſſion was call- 


ed the commiſſion of Surrenders and 
Teinds; and by the tenor thereof, 
was only to ſubſiſt to the iſt of _ 


Auguſt 1627 ; but was afterwards 


renewed three ſeveral times, with 
ſome ſmall variations, viz. th 
July 1630, 16th November 1 630, 
and 7th January 1631. 

The commiſſioners named in 
1627, in conſequence of a war- 
rant from the King, gave direc- 
tions to the ſeveral preſbyteries, to 
make choice of the moſt fit and in- 
different perſons, within their re- 
ſpective preſbyteries, to be ſub- 
commiſſioners for trying the va- 
luations of tithes, according to 
particular directions ſent to them 
for that effect: and theſe nomina- 
tions were ordered to be reported 
to the general commiſſion. 


Upon report of theſe ſeveral no- 


minations by the reſpective preſ- 
byteries, commiſſions were iſſued 
by the general commiſſion to the 
ſeveral perſons. named by. the preſ- 


byteries "IR 


Ie 
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byteries; and the powers granted 


to the ſubcommiſſioners are as 


followys: To try and inform them- 
ſelves, by all lawful means and 


ways, of the true worth of the 
lands of each pariſh, in ſtock and 
teind, where the land hath been 
bruiked in ſtock and teind in time 
bygone, and what the lands pay 
preſently, what they have paid in 
time bygone, and what they may 
pay of conſtant rent of ſtock and 


teind in time coming; and that 


they report to the general com- 


miſſion the juſt and true worth 


thereof, in conſtant rent, to their 
judgement; and alſo to inform 


themſelves, by all lawful means, 


of the conſtant rent and worth of 


che teinds, both great and ſmall, 


where the teinds have been drawn 
ſeverally from the ſtock, by the 
titular or his tackſman, not being 
heritors for the ſpace of ſeven 
years, within fifteen years. prece- 
ding the date of the commiſſion. 

By the ſaid commiſſions, the 
ſubcommiſſioners were alſo im- 


en in caſe che heritor ſhould 


deſire 
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deſire it, to try the rent of the 
land along with the teind, accor- 
ding to the true and conſtant rent 
of the land; and the commiſhons 
to the ſubcommiſſioners were pu- 
bliſhed by a proclamation iſſued in 
the King's name, and under his 


ſignet. 


By an act in 1633, it is ordain- ch. I. 
ed. That his Majeſty ſhall have A _ 


an annuity of 6 per cent. out of all“ 
the teinds of the kingdom, ex- 
cepting the teinds then paid to 
bithops, teinds paid to miniſters 
in name of ſtipend, for ſerving the 
cure; and - to colleges, hoſpitals, 
and other pious uſes. | 

This annuity was granted by 


King Charles I. to James Living gir's in. 
ſton, a groom of his bedchamber, b. 1 tit, 8. 


in ſecurity of a ſum of L. 10,000 
Sterling ; which right was after- 
wards acquired by the Earl of 
Loudon: and in 1664, the levying 
of theſe annuities was ſtopped by 
the King's warrant; ſince which 
time, the 888 s annuity has not 


| been levied. 
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By another act, in 1633, it is 


' ordained, That there ſhall be no 
* teind-ſheaves, or other teinds, 


* parſonage or vicarage, led and 


drawn within the kingdom; 

* but that each heritor and life- 
“ renter of lands ſhall have the 
“ leading and drawing of their 
* own teind, the ſame being firſt 
* truly and lawfully valued, and 
_ * they paying therefor the price 


* ſpecified in the act, in caſe they 


* be willing to buy che ſame, or 
cotherwiſe paying therefor the 
rate of the teind ſettled by the 
* ſaid act: and it is thereby alſo 


* declared, That the juſt and true 


«© rate of teinds is, and ſhall be, 


e the fifth part of the conſtant 


rent which each land payeth in 
* ſtock and teind, where the ſame 


% are valued jointly ; - and where 


“the teinds are valued apart and 
* ſeverally, that the juſt rate 
* thereof 1s, and ſhall be, ſuch as 
* the ſame is already, or ſhall be 
* hereafter valued and proved be- 
fore the ſaid commiſſioners or 
MN ſubcommiſſioners, deducting the 


22 
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« fifth part thereof for the eaſe of 
„ the heritors; reſerving always 
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liberty to ſuch as {hall find 
themſelves enormly hurt by the 
leading of the ſaid valuations, 
to purſue for rectifying of the 
ſame, before the commiſſioners 
appointed by his Majeſty and e- 


ſtates for that effect. And it is 


alſo thereby declared, That the 
price of all teinds which may 


be ſold, conſiſting either in mo- 


66 


ney, victual, or other bodies of 
goods, is, and ſhall be, ruled 
and eſtimate according to nine 
years purchaſe; the prices of 


victual, and other bodies of 


goods whereof the teind conſiſts, 
being redacted in money, ac- 
cording to the worth and price 
of the victual and goods in each 
part of the country to the which 
the ſame 1s, and ſhall be prized, 


and eſtimate, by his Majeſty's. 
commiſſioners, appointed, or to 


be appointed, to that effect.“ 
The faid act alſo provides, That 


in caſe an heritor of lands life- 
rented by another 6 ſhall. 


| purchaſe 


Ch. L 
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purchaſe his teinds, the liferenter 


hall be allowed to draw his own 


teinds, upon payment of the rate 
at which they are valued ; and that 
if the teinds are not purchaſed, 


both the heritor and liferenter, re- 


ſpectively, ſhall have the drawing 
of their own teinds at the ſaid 
rates. 


granted .by parliament to ſeveral 
perſons of each eſtate, for regula- 
ting the matter of tithes. By this 
commiſſion, the commiſſioners are 
ordered to meet at Holyroodhouſe, 
or Edinburgh; and they are im- 
powered to proſecute and follow 
forth the valuation of whatſoever 
teinds, parſonage or vicarage, as 


were then unvalued; and © to re- 


** ceive the reports from the ſub- 
** commiſſioners. appointed with- 
in ilk preſbytery, of the valua- 


tion of whatſoever teinds led 


* and deduced before them, ac- 
* cording to the tenor of the ſub- 
* commiſſions direct to that ef- 


fect; and to allow or diſallow 
* the lame, according as the ſame 


„ ſhall 


In 1633, a new commiſſion was 
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« ſhall be found agreeable or diſ- 
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agreeable from the tenor of 
their ſubcommiſſions.“ | 
„The commiſſioners are alſo 


impowered to rectify whatſoever 


valuations, led or to be led, to 
the enorm prejudice of the ti- 
tulars, and to the hurt and de- 
triment of the kirk, and preju- 
dice of the miniſters mainte- 
nance and proviſion, or of his 
Majeſty's annuity; and allo to 
appoint commuttees, or ſub- 
committees, of their own num- 
ber, to receive the reports of the 
faid valuations made or to be 
made, and to receive, admit, 


and examine witneſſes, and to 


take parties oaths, with their 


referred to oath; and to give 
ſuch turther power to the ſaid 
committees or ſubcommittees 
of their own number, as they 


ſhall think fit; and if need be, 


to appoint ſubcommiſfioners, 


not being of their own number, 


within any parochine or preſbe- 


trie of the country, for leading 
ov. ” ard 


* and deducing of the ſaid valu- 
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* ations, and to receive the re- 


ports thereof, allow or diſallow 
of the ſame; and, generally, to 


ſet down habe order or 
courſe; which {hall be thought 


fit and expedient for diſpatch of 


the ſaid valuations, rectifying 
thereof, or final cloling of the 
ſame.” 

The commiſſioners are alſo im- 


powered, after the cloſing and 


* allowance of the valuations of 
ilk kirk and parochin, to ap- 
point, modifie, and ſet down, 
a conſtant and local ſtipend, 


and maintenance, to ilk mini- 


ſter, to be paid out of the teinds 
of ilk parochin, according to the 
tenor of the ſeveral acts of par- 


liament: And it is declared in 
the commiſſion, that the proviſion 
to be made to miniſters, ſhall not 
be under 8 chalders of victual, or 
Boo merks Scots, (i. e. L. 44, 8 s. 
103 d. Sterling), unleſs when, up- 
on ſpecial reaſons given, the com- 
miſhoners ſhall eee, a leſs 


| ſum. 


TPhe 


Ch. IJ. Cmmiſſione: 207. 

The commiſſioners are alſo im- 
powered, to divide ample and 
% ſpacious parochins, where the 
» Nie ſhall be found neceſſary 


7 
3 | 
i and expedient, or to unite di- 

“vers kirks, in whole or in-part, 
4 
1 
) 


* to others, and to ratify and al- 
* low, after trial and conſidera- 
* tion, ſuch union, or diſmem- 
bering of parochins, as hath: 
been formerly made by virtue 
of the former commiſſions.“ 
The commiſſioners are likewiſe” 
impowered to order, that every 
* heritor and Ries of lands, 
* ſhall have the leading of their 
“ own teinds, parſonage and vi- 
carage thereof, they paying the 
price contained in the act of 
parliament, in caſe they be wil- 
ling to buy the ſame from the 
titular having power to ſell, or 
otherwiſe paying the rate of 
* teind expreſſed in the ſaid act: 
* And to that effect, the commiſ- 
ſioners are impowered to ſet 
down the prices of ſaleable 
teinds, according to the worth 
thereof in each part of the coun” 
9.2 . 


( 
cc 
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** try, where the fame grow and 


are bred; and alſo to ſet down 
ſuch good and ample ſecurities, 


fect the titulars may be fully 
denuded in their favours; and 
alſo for ſecurity to the titulars 


* be paid to them for the ſaid 
teinds ; and alſo to ſet down the 


as concerns the maintenance aſ- 
ſigned to them, for good, thank- 


ful, and tire eous payment of 


the rate of teind, where the ſame 


© are not, or cannot be fold; and 


“to diſcuſs and determine all 
* queſtions which may ariſe be- 
* twixt the titulars and heritors, 
anent the price of teinds, ac- 
* cording to the nature and qua- 
litie of the rights to be ſold, 
© whether the ſame be heritable: 
or temporal, and to proportio- 
„nate the price accordingly ; and 

alſo to divide the price of teinds 

** betwixt 


cc 


cc 


as may ſtand by law, both for 
the buyers of teinds, to the ef- 


and ſellers of the price due to 


ſecuritie in favour of the titu- 
lars and of the miniſters, ſo far 


yak. ed 


NTT Sr OD. 
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© betwixt heritors and liferenters. 


* thereof, and betwixt titulars, 
* tack{men, and others, who have 
* ſeveral and diſtinct rights to the 
* ſaid teinds faleable, according 
to the qualitie of their rights; 
« and alſo to cauſe the titulars 
* who ſell their teinds, to exhibit 
* their rights and titles, to the ef- 

” fect that they may be lawfully | 
* denuded thereof, in favour f 


the ſaid heritors and liferenters 


* reſpectively, (without prejudice 
to his Majeſty's annuity, &c.), 
and to decide and determine in 
* all other points which may con- 
* cern the leading and drawing of 
* teinds, and buying of the ſame, 
or payment of the rate thereof.” 
It is alſo provided by the ſaid 
commiſſion, That the vicarages- 


of each kirk being a ſeveral be- 


* nefice and title from the parſo- 


0 nage, {hall be ue va - 


*« lued.” 
This commiſſion being only 
temporary, ſeveral new commiſ- 


ſions were afterwards granted by 
8383 parhament 


W. & M. 


1690. c. 30 
Id. 1693. 
c. 24. 


Ch. II. 
p- 1661. 
e. 1. 


F, 
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- parliament to the like effect“; 
particularly in 1690 and 1693 
and in the laſt of theſe commiſ- 
ſions, there are ſome new rules 
laid down with reſpect to proceſſes 


of ſale of teinds, and allocation of 
miniſters ſtipends. 


By the commiſſion granted by 


parliament 1667, it is declared, 


That all and whatſoever f ar 
tions, acts, ſentences, and decreets, 


done, concluded, and decerned, 


by virtue of any commiſſion grant- 


ed by the pretended parliaments in 
1640, 1641, and downwards to the 
reſtoration, ſhall ſtand valid, not- 


withſtanding both the general and 
particular reſciſſory acts paſſed in 


that parliament, excepting ſuch 


decreets and ſentences given in 


favour of maſters for their ſti- 


The dates of the ſeveral cp mw by 


parliament are, 

Parl. 1641, c. zo. Parl. 1672, c. 3 
1644, c. 24. 1685, c 28. | 
1047, c. 32. „„ ee. 
1649. 1690, c. 30. 
1661, c. 61. 1693, c. 24. 


1663, e. 28. 4 


pends, 


ä eG oEoA4 as av ans; bir. a 2 


8 


the determination whereof is re- 


ſuch acts, ſentences, and decreets, 


veral commiſſions was veſted in 


time been heritably diſponed, are 


tithes were formerly ſubjected. 


tithes of his own lands, at fax years 
Pur chaſe, according as the ſame 


Ch.1. 'Commiſhow. - air _ 8 
pends, or for dividing, uniting, | 
annexing, or building of kirks, 


which ſhall be found to have been 
unjuſtly or exorbitantly decerned ; 


ferred to the commiſſioners, who 
are impowered to annul or alter 


conform to the laws and * 
preceding 1649. | 


In 1707, the power of theſe ſe- Anne, p. 


170 J. c. 9. 


the Lords of Council and Seſſion, 
and has continued ſo ever ſince. 

By an act of King William, all 10. & M. 
tithes which had not before that 9 10 


declared to belong to the patron of 

the pariſh where the tithes lie; but 
ſubject always to tacks formerly  *®! 
granted, and prorogations thereof, 9 
as alſo to miniſters ſtipends, and 


all other burdens to which the 


And by this act, the patron is obli- 
ged to ſell to each heritor the 


ſhall 


F N : 4 
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ſhall be valued by the commiſſion- 


ers. ON ri 
W. & M. This laſt act was afterwards ek, 
. mo tended to the patrons of all. par- cl 
ſonages, and other benefices, with- a] 


out exception. 1 
at „ 
CHAP. II. b 


Of the Judges, and other officers of cl 
the court, as eftabliſhed m 1 707 


T Hough the judges of this court b 
are now the ſame with thoſe 
of the court of ſeſſion, yet they tl 
are two diſtinct courts. Each of 1 ? 
them have their own proper offi- 1 
cers and juriſdiction. The form of Ka 
proceeding in both is in many re- 1 
ſpects the ſame, but in ſome parti- » 
culars it is diflerent., b 

The court itſelf is called the 
commiſſion for plantation of kirks and f 
valuation of temds; and petitions, { 

and other applications to the court, 
are addreſſed to the Lords of Council 1 
and Sęſſion, as Cummiſſioners for plan- d 
tation of kirks and valuation of temds. M 

| „ 
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Nine of the judges are a quo- 
rum, as in the court of ſeſſion. 
here is only one principal 
clerk. This officer was formerly 
appointed by the Lord Regiſter, 
and acted by deputation from 
him; but now the clerk has his 
e e from the King. There 
is alſo one depute-clerk, who acts 
by commiſſion from the principal 
clerk; and both theſe officers have 
their commiſſions for life: and 
there is one extractor, appointed 
by the principal clerk. | 

By the act conſtituting the court, 
the macers of privy council, Who 
attended the former commiſſions 
of parliament, are ordered to at- 
tend and officiate in this court. 
There are now only two macers 
who attend the court; theſe have 
been named by the judges. 


The fees of all theſe ſeveral of- h Nov. 2 
ficers are ſettled by two acts e 22d 


ſederunt of the court in 1708. 


Ihe court is appointed to fit e- 1 
very Wedneſday in the 13 170%. c. 9. 


during the ſitting of the ſeſſion: 


now fits each Wedneſday imme 
| diately 


„ „ „ 4 6 TIO 
* 9 . 5 . 
* 
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es after the court of ſeſſion 
* riſes. : 


* 


* H A P. 8 
of the Jurz ifdietion Ul the Court. 
3 We HE juriſdiction of the court 1s 


1707.c.9, J defined by the act conſtitu- 
ting it. By that act, the Lords 


of Seſſion are impowered to judge 


and determine in all affairs and 
** cauſes whatſoever, which. by 
the laws and acts of parliament 
of this kingdom, were formerly 


belong to the juriſdiction and 
cagniſance of the commiſſions 


| — ( fect, as fully as the Lords do, 
1 or may do, in other civil cauſes; 
P and particularly to determine in 
all valuations and ſales of teinds, 
and to grant augmentations of 
miniſters ſtipends, prorogations 


5 
A 
Lad 


too large pariſhes, to ere and 
build new x churches, to. annex 


6 and: 


referred to, and did pertain and 


formerly appointed for that ef- 


of tacks of teinds, to disjoin 


R MW K „ 
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« and diſmember churches as they : 
„ ſhall think fit, conform to the 
„rules laid down, and powers 
granted, by the 19th act of par- 
© lament 1633, 23d and 3oth 
© acts of the parhament 1 690, and 
" 24th act of the parliament 1693, 
jn ſo far as the ſame ſtand un- 
* repealed; the tranſporting of 
* kirks, disjoining of too large 
** pariſhes, or erecting and build- 
« ing of new kirks, being always 
* with the conſent of the heritors 
of three parts of four at leaſt, 
“of the valuation of the pariſh 
© whereof the kirk is craved to be 
« tranſported, or the pariſh to be 
“ disjoined, and new kirks to be 
« erected and built; the miniſter, 
e in the mean time, to ſerve the 
“cure in the preſent kirk of the 
„ pariſh.” | 
The records of this court having Aung! p. 
bien burnt by an accidental fire, 77... 
in order to ſupply this loſs, it is 
by the ſaid act . That 
N ” authentic extracts from the 
* ſaid records be brought in; and 
7 being preſented to the Lords, be 
recorded 


then N by . or which 


* 
« ” 
* * 
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by recorded in a particular regiſter; 


- and that the extracts ſo brought 
“in, be kept by the Lord Clerk- 
* Regiſter and his depute, clerks 


_ © to be appointed by him for that 
“ effect, as their warrants ; which 


& ſhall be held as valid and au- 


_ © thentic as the principal warrants | 
* themſelves.” The Lord Regi- 


— and his deputes, are ordain- 
ed to give new extracts gratis upon 


giving in the old ones; and ex- 
tracts from the new record are de- 


clared to be as efſectual as the old 


. ones. And upon proper evidents 
and adminicles, the court is au- 
thoriſed to make up the tenor of 
decreets, whereof extracts are a- 
miſſing, and the regiſters loſt in 


the fire. 


The court has alſo a power of 


judging of the ſentences of for- 
mer commiſſions, as well as re- 
viewing thoſe of the preſent com- 
miſhon ; but under a proviſo, 
That the minifters of the goſpel, 
and their ſucceſſors, ſhall not be 
prejudged of the ſtipends, either 


had 
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had before that time, or ſhould 
ht || thereafter be, modified to them 
+. | by the commiſſion, at the rates 

ks before mentioned. 

The judges of this court have Ch.1. 
ch likewiſe a power of regulating the e. — | 
form of judicial Oe” in the 
Gurt. 
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eee 
of the Form of Proceſs. 


b HF NG given a general view 
| of the conſtitution of this 
: court, and of the purpoſes 
for which it was firſt erected, the 
form of proceſs falls next to be 
conſidered; which, for method's 
ſake, ſhall be treated of 1 in the fol- 
lowin g order. : 
1, Of the preliminaries of pro- 
Sy GE 
2. Of the proceedings in court 
after the cauſe is inrolled. 
3. Of extracts. | 
And as the form of proceeding h, 
in this court is in a great meaſure 


ſimilar to that in the court of ſeſ- Py 
ſion, ſuch particulars only ſhall be 2 
mentioned as are different from 


= the form in that court, referring 
do the former 1 of this treatiſe NF 
| for the reſt, i | mw 
th 


1 e CHAP. 
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CHAP. I. 
Of the Preliminaries of P roceſe. 


s K er. ; BY 


Of the Purfuer and Defender. 


Bore odds to the particu- 
lar forms of proceſs, it will be 
neceſſary to conſider who are the 
proper purſuers and defenders in 

the ſeveral actions uſually brought 
before this court. ; 
In general, every perſon ho 
has a claim ſubject to the judge- 
ment of the court, may be a pur- 
ſuer; and every perſon who has 
an intereſt to object to ſuch claim, 

muſt be called as a defender. 
Theſe purſuers and defenders. 
are regulated according to the na- 
ture of the ſeveral actions in which 
_y are concerned ; and ſhall be 
EE ol. — 


© a 


ee. a  OEOOlEMSSO IO 
wie — 


5 e 
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; 
; 
: 
: 
1 
1 
; 
. 


7 — 


1 d E ee has. WH wa. icon ud 4. 
— 


liferenter, tackſmen in poſſeſſion 
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conſidered in the following or- 


der. 

1. A proceſs of valuation and 
ſale of tithes, may be brought at 
the inſtance of any heritor or life- 
renter who has right to lands, or 
other real ſubjects, out of which 
tithes are payable; and the proper 


_ defenders in this action are, the 
_ titular, or patron if there is no 


titular, tackſman in poſſeſſion of 
drawing the tithes, and minifter 


of the pariſh where the tithes lie. 


2. Where a valuation of tithes 
has been made by the ſubcommiſ- 


| fioners, and has not been approved 


by the general commiſſion, a pro- 
ceſs of approbation of ſuch valua- 
tion is competent, either at the in- 
ſtance of the heritor or liferenter 
of the lands out of which the 
tithes are payable, or of the titu- 
tar, or patron if he has a right to 


the tithes, and their tackſmen in 


poſſeſſion of drawing che tithes. 


The proper defenders to this ac- 


tion are, the titular N patron if 
he has right to che tithes, heritor, 


of 
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of drawing the tithes, and mini- 
ſter of the pariſh where the tithes 


are produced, leaving out the _ 


far <. 5 
In the general commilon grant- 


ed by parliament in 1 663, and o- 
ther ſubſequent commiſſions, there 


is no power given to the commiſ- 


ſioners to receive the reports of the 


ſub- commiſſioners; which gave riſe 
to a doubt as to the powers of the 
preſent commiſſion to approve of 
theſe reports; and this was ſup- 
ported by an additional plea of 
preſcription: but both theſe objec- 
tions to the competency of a pro- 


ceſs of approbation, have been re- 


pelled by the court; and the point 
is randy mac eſtabliſhed by a de- 
cree of the houſe of Lords, in the 


_ caſe of the heritors of Drymen. 9 


3. A proceſs of modification or 
locality of miniſters ſtipend, may 
be brought, at the inſtance, either 
of the titular, or patron, if he has 


CY 1744, Lord Monzie againſt Officers of State; 
— 1745, Murray of Philip haugh agaiuſt Le | 


Blantyre ;q—all February 1757, Duke of Montrofe, 
and other heritors of the pariſh. of Drymen, againſt 


. of State. 
111 right 


Anne, 
x 107.C.9- 
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right to the tithes: it may alſo be 
brought in name of the miniſter 


ſerving the cure. And the proper 
defenders to this action are, the 
titular, patron, tackſman in poſ- 
ſeſſion of drawing the tithes, and 
the heritors and liferenters liable 
m payment of tithes in the pariſh, 
leaving out the purſuer. 


4. A proceſs for prorogation of 
a tack of tithes, may be brought 


at the inſtance of the tackſman. 
The proper defenders to this ac- 


tion are, the titular, or patron, if 


he has a right to the tithes, and 
heritors and liferenters whoſe 
tithes are comprehended under the 
tack. 


5. Though, in audio of 


churches, disjoming of too large 
pariſhes, and erecting or building 
of new churches, the conſent of 


the heritors of three parts of four, 


at leaſt, of the valuation of the pa- 
riſh, is required * yet an action 


* The conſent of three fourths of the heritors 
was found not to be neceſſary in an erection of a 
church within a royal borongh ; Magiſtrates of Glaſs 
gow againſt the Fan of OY 3d Auguſt 
"Ow 

for 
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for theſe purpoſes may be brought, 


either at the inſtance of the pa- 
tron, or of the preſbytery alone; 


and the proper defenders in ſuch 
action are, the titular, patron, he- 
ritors, liferenters, and miniſters 
of the-' pariſhes to be united or 


disjoined, and the pretbytery with- ⸗- 


in whoſe bounds ſuch pariſhes he; 
leaving out the perſon at whoſe 
inſtance the actien is brought. 
6. Any perſon who thinks him- 


ſelf injured by a decreet, may 


bring a proceſs of reduction of it; 
and all the perſons concerned in 
the decreet to be reduced, or their 
repreſentatives or diſponees, muſt 


be cited as defenders. ; : 


- Here it may be proper to ab- 
ſerve, that by the commiſſion 
1690 it is provided, that © where 
** valuations are lawfully led a- 
** gainſt all perſons having inte- 
“ reſt, and allowed by former 

commiſſions, the ſame ſhall not 
be drawn in queſtion, nor rec- 

* tified, upon pretence of enorm 
ky — at the inſtance of the mi- 

— (not being eta or at 
6c the : 
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the inſtance of their Majeſties 


* Advocate, in reſpect of their 
Majeſties annuity; except it can 
be proven, that colluſion was u- 
ſed betwixt the titulars and he- 


« ritors, or betwixt the procura- 


„ tor-fiſcal and the heritors and 
titulars; which colluſion 1s de- 
*. clared to be, when the valuations 
are led with the diminution of 


„the third part of the juſt rent 


*. which was payable the time of 
the valuation; which diminu- 
tion ſhall be E by! the par- 
Nitsch 

7. Every cerſon who has an in- 


1707, e. 9. tereſt in a decreet which has been 


loſt, and whereof the record was 
deſtroyed by the fire which hap- 
pened in the office in 1700, 
may raiſe a proceſs of proving the 
tenor of ſuch decreet; and every o- 
ther perſon having intereſt in the 
decreet, muſt be called as defend- 
ers to the action. 
Ik, at the time of commencing 
any of theſe actions, the pariſh 
jor Monte {hall happen to be va- 
cant, the preſbytery muſt be call- 
£34 : =. 
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ied as a party to the action: and to 


ſave expence in executing the ſum- 


mons, all the members of the 


preſbytery may be cited when aſ- 


ſembled in preſbytery, by deliver- 


ing one'copy of citation to the mo- 
derator in name of the preſbytery ; 
but if the ſummons is not executed 
while the preſbytery is ſitting, 
each of the members muſt be cited - 
in common form. 

When his Majeſty bas an inte- 


ret. in-any af theſe ſeveral proceſ- 
as — to che — * his 


Majeſty's intereſt, by affixing an 


edictal citation on the wall of the | 


. on my 2 g. 


2K 


2 The officers of ſtate eee are wellknows. 
"Toi before the union were, | 


1. The Chancellor, 
4 2, The Treaſurer, 

3. The Lord Privy Sea, 
1/7: 4+ The Secretary, © 
F. The Lord Regiſter, - 

6. His Majeſty's Advocate, 
J. The Treaſurer Depute, 
* The 1 e ky 1 


Sect. 
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ws, 1 8. * *. T. II. | 
of the — and —— tit! 


HE. — in —— as | PE 
in the court of ſeſſion, is iſ- 
ſued in the King's name, and un- 

der his ſignet, and is executed by P 
a meſſenger at arms; but it differs 
from that of the court of ſeſſion 
in the following particulars. 5 
Anne, e e ons in this'court is 0 
3-5 ggned by the clerk of court, and || &/ 
not by a clerk to the ſigne. 
2. It is ſued blank, and may 
be executed before the libel is fill- 
ed up; whereas\the ſammons_ i 
the court of ſeſſion muſt be com- 
| plete before it can paſs the ſignet 
= 3. The fummons proceeds u 
= one diet of ſix days, in caſe the de- 
fender reſides in Scotland; ard ſix- 
ty days, if he is out of Scotland h 
- if the defender reſides in Orkney, | © 
or Shetland, it muſt be on forty 
ny warning. 


4. It 


— - 
« 
4 - 
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It is not neceſſary that the 


defender ſhall get a full copy of 


the libel when the ſummons is ex- 


ecuted againſt him. 


The parſonage and vicarage Ch. I. p. 


tithes being ſeparate benefices, 
muſt be valued ſeverally; and 
therefore a libel in a proceſs of va- 
luation ought to contain that le- 
nt conclubon. 9 8 91 


ser. m. 


07 FY * . and inrollng os Sum- 


mages. 
A Fter the day of ne is 


paſſed, the ſummons muſt be 


called by the clerk on the Wedneſ- 


1663 C1 9 


day Ane aten before the ſitting 


of the court; and if appearance is 
made for any of the defenders, it 
muſt alſo be given out and return- 


ed, as in the court of ſeſſion; but 


the form of tabling and returning 


defences with the proceſs is not 3 


requiſite. 


The court is ordained to cal Anne, 


and 


170 7,C 9 
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and diſcuſs proceſſes ſummarily, 


conform to a roll to be made * 
and kept by the clerk. 


By an act of ſederunt of this | 
June 1797 court i in 1707, the clerk is order- 


ed to keep a book of inrolment of 
cauſes; from which he is to make 
out, and athx on the walls both 


of the i inner and outer houſe, two 


rolls of cauſes each Monday morn- 
ing, viz. one roll of ordinary ac- 


tiont, and another roll of concluded 


cauſes. But the laſt part of this act 
is gone into diſuſe, and the cauſes 


are now all inrolled in one roll. 


The court alſo generally. calls all 
the cauſes in the roll at one ſede- 


A. 8. 31ſt By an act in 1711, the clerk is 
* ordered to give notice to his Ma- 


jeſtys advocate, or ſolicitor for 


tithes, of all cauſes wherein the 


officers of ſtate are called as de- 
fenders, as ſoon as the ſummons 
is called. 1 23060! 1. 


1 4 N * 1 ** 1 
* * 


; 5 
. * 3 * 
Fl 0 
* 
: 
4 
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i 


8 bet. . 


of ber ru. Fun the bfts fot 
Hall. 


1 Tong 1 ct owners of teal bre 


7 in Scotland in general, 


enjoy the particular privilege, not 


of valuing and drawing their 
on tiches, But alfo of purchaſing 


tem at an eaſy rate; yet it is to 


be obſerved; that the e privileges of 
purchaſing i ſubject o the fol- 
lowing exceptions. _ 

1. Tithes allocated for a Ki pend 
to a mini | 


2. Tithes of lands which "FRM W. p 
been feued out by an heritor Ha- 25. 
ving right both to ſtock and title, 


either without the tithes, or wap 
a refer cation of them. 
2 Tithes formerly belonging 0 
biſkop , now to the King. 
ithes beloriging to colleges 


and hofpitalz, or mortified for 


9 before 2 693. 


a 
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The ſeveral proprietors of thoſe 
tithes which are excepted, cannot 
be compelled to ſell them, though 


all ſuch tithes may be valued; and 


the proprietors of the ſubj es out 


of which theſe tithes are payable, 
are intitled ro draw their tithes 


upon payment of the proven va- 


lue thereof, excepting the tithes 


_ payable to miniſters in name of iti- 
pend, which muſt be paid either 


in kind or money, according as 
they are aſcertained, either by the 
uſe of payment, or by a decreet i in 
Ae of che . . 


' 


CHAP. 1. 


Of the proceedings in court er the . 


: 7s mrolied: 


Fter a ſurmons of Ba i 
and ſale is executed; the 
purſuer is intitled to draw his'own 


tithes from the date of citation; 


but if he ſhall nat inſiſt in his pro- 


8  wa.;.cels, and ſhall allow a proteſtation 
| 1693. c. 4 to go * him, ſuch purſuer 


thall 


I. 
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ſhall not be intitled any longer to 

draw his own tithes. 

As there is no minute- book in 

chis court, this proteſtation can- 
not be obtained until the ſummons 
is called in courſe of the roll; 
when the defender's advocate may 

inſiſt for ſuch proteſtation, if the 
purſuer does not chuſe to proceed 

in his action. 

. "FRE proceedings after the cauſe 
is inrolled, are various, according 
to the nature of the ſeveral ac 
tions. Theſe ſhall be treated of 
under the following heads: 1. Ge- 
neral rules applicable to every pro- 
ceſs ; 2. Rules peculiar to partibu= 
= Veg 


—— rules oats to wo pre | 
7. 


„ ALL — in this court 


are heard by the court in 1 
the firſt A and not by an 
1 Om 9 2 a Ordinary, 
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a ner, as in the court of fel 


ON 


2. When a cauſe is called in 


courſe of the 1 and deleted up- 


on non appearance of t purſner, 


re the clerk is diſcharged to inrol it 


paid to the s box. 
This act _ e into diſuſe. 


The commiſſioners appointed 


c. 9. & 2. made an, order 


il 127 ng wg be —— 
ol 9 Wriſten 
| | giſtered in the commiſfon- babs. | 


1 This is nom in diſaſe. Rut a de- 


| 

| creet given upon an advecars's 
= . conſent, not ' ſubſcribed by. 
| 


was found null, 2oth July oY 


vx 3. At the firſt calling of the 


cauſe in courſe of the roll, parties 


| | ;are heard on the libel and defences, 
| | reſpectively ; after which, MH che 
| N 


cauſe is ripe for a deciſion, the 


court will give judgement: but if 


a proof is ——— the court 


of lit iſcon- 


| | will pronounce an aft 


teftation, allowing a — to both. 
parties, and grant diligence for 


= 4 
17 
5 
' _ 
; 
— 
* * 
5 * 
> 
* * 
N 
Q 


2 


again, until an amand gf 10 f. 18 


| | ed by 
Tots, the commiſſion fle Ties: +647, 


f citing nn and a commiſ- 
ſion if required. 


4. Upon reporting che execu- 
tion of the firſt diligence; the court. 


will grant à fecond diligence if 
| required. This is obtained hy a 
motion from the bar upon calling 
|| the cauſe, after being. mrolled for 


that purpoſe. 


5. When the proof i 18 concluded, N 


and the day aſſigned hy the at is 
_ | <clapſed; the cauſe may de inrolled; 
' | when the court will make avifſan- 
dum with the proof, and grant 
circumduction; and will remit the 
cauſe to an Ordinary to prepare 
the ſtare; after which, the pro- 
ceedings are the fame as in a con- 
cluded cauſe 1 in the court of ſeſ- 
ſion. N 
6. The Ordinary for examining * 
witneſſes, and preparing” ſtates in- 
this court, is generally the Lord 
Ordinary officiating in the outer 
houſe in the court of ſeſſion for 
the time; but when: an Ordinary 
has prepared a- ſtate in a proceſs of 
n. it is uſual to remit 
W te 
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the preparing of the ſtate in the | 

locality to the ſame Ordinary. 1 

7. The | cauſes in this court di 

which are remitted to Ordinaries, pe 

are inrolled in the Lord Ordinarys || 

5 hand- roll; and are called at the b: 
ſide- bar in the morning, with the || *© 

other cauſes depending before the 

ſame Ordinary 3 in . court of ſeſ- « 

ſion. 

8. When a — thinks himſelf 1 

injured by an interlocutor of a 

Lord Ordinary, he may offer a K. 

repreſentation to the — Ordin - 

ry againſt ſuch interlocutor, inthe te 
ſame way as in the court of ſeſ- 
ſion; but neither the time for gi- 
ving in ſuch repreſentations, nor 

the number of them, are limited. 
9. The buſineſs of the Lord Or- 


dinary in this court being only to 1 
examine witneſſes, or to prepare ir 
the ſtates of proof, and to report, f| © 
there is. ſeldom occaſion to com- d 
plain to the court of their 1nferlo= e 
cutors; and therefore there i is no ti 


act of ſederunt limiting the time 

for giving in petitions to the court 

complaining of {| uch interlocutors. 
10. : 
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10. By an act of ſederunt in a. 8 16 
1722, the clerk and his depute are Jau. 1722 


diſcharged to receive any more 
petitions than one againſt an inter- 
locutor of the court; and it is there- 
by dechuredy/ That the Lords 
«© will not eive any more re- 
claiming petitions than one, un- 
leſs upon new documents or 
matters of fact, and ſufficient e- 
vidence given that the ſame 
was recently come to the party's. 
7 Ne ochre > 


K 


40 


11. Petitions againſt abbou- . 8. 22d 
tors of the court are ordered not Feb. 1749 


to be received, unleſs they are gi- 
ven in on or before the third ſede- 
runt-day after the interlocutor re- 
claimed againſt is pronounced. 


112. Petitions, anſwers, and in- A. 8. 1h 
| formations, are ordered to be put Dec.1709 


into the Lords and clerks boxes * 
on the Tueſday afternoon prece- 
ding the day of adviſing; with the 
exception of the following peti- 

tions, which may be er. a to 


* The Lon Lanes are the 3 in this —_ as | 
in the court of ſeſſion; and Papers maſt now be par, 
in betore twelye o clock. - 4 


court . 
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caurt nme put into the 
bones. 
(..) Petitions for recording de- 
creets of former commiſſions. - 
(2.) Petitions agaiaſtefivordy 


creets ready to: be extracted, when 
there is, no time for making e | 


of the petition, * 

SS. ach 13. Anciently | fummens of 
. or was not nereſſary in this 
court; hut the proceſſes which 

had befare former com- 
miſſion-courts, not having been 

calledi for ſeveral years before. the 

laſt appointment of this court in 

1707, the court made an act, or- 
dering ſuch proceſſes to be waken 
ed: by a ſummons; and though 
this act ſeems only to relate to pro- 
cefles; then: depending, yet by uſe 
it is now-extendbd:torevery proceſs ſ: 

in the qonrt: which Has lain oven V 
uncallod for: year” and day. as 1 
in the court off ſeſſion. NM 

14. If any of the: defenderechall | 
happan ta die: during the'depend= |. Þ 


ÞB a =p Oi 


ence of the action, his heir may | t] 
be called By an incident diligence, | * 
2 ſummons of — be- 


— ing 


a in. ha, a8 i 
the court of ſeſſion ; and ſuch diw 
ligenge may be obtained by a mo- 
tion from Mos e | 
ment. ; | HEY 


8 * 2 . „ 
1 | 


Faris. premiſad the. general 
rules which are applicable. 10 
eveny action in this const, the 
perticular matters peculiar o 
Rar yp hal conv Rate 


$+. Brocef of Valuation and Sale. 


nn a proceſs. of valuation and 
ſale, the chief things to be ohſer- 
ved with reſpect ta the proof is, 
That there ſhall be proper evidence, 
not analy of tha pre ſent rent of the 
lands; out of — the tiches to 
be valued are payable, but alſo of 
the rent which bas been paid for 
theſb lands for ſeven. years pait z | 
ang if the tenants have been in uſe 
I 


* A * * * > 
Y V * ** * * 9 * 1 . * 
— 7 4 * 5 
9 
— 
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to pay. graſſum, theſe ſhould like- 


2 — e in 


4 — 32 poſſeſſion of the heri- |. 
tor, a proof — be taken of the 
annual produce of ſuch lands, and 


what — would yield if let to a 
tenant. It is alſe neceſſary to have 


a clear proof of the value and ex- 


pence of improvements made on 


all the lands within ſeven years 
| the taking of the proof 


— — — 4 


be allowed by the court for ſuch 
improvements in valuing the 
tithes; and, for the ſame reaſon, a 


diſtin proof ſhould be taken wy 


the rent of mulls; and all legal de- 
ductions, either — the rents or 


tithes, ſhould alſo be proved. 


The titular being liable to ch 
payment of the King's annuity 
whale he retains the property- of 
the tithes, there is no .dedutions 
made upon that account in a pro- 
ceſs of valuation; but there is a 


deduction given for it in a proceſs 


of _ _ _e —— is dow: 8 


wiſe be proved. 9 n 


Ti 


n K 1 » £4 
* 7 7 F * a * * 2 N 4 N * 2 * 
* * * Y 5 — 4 * 1 
" FP E Rs 
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pres to relieve the ſeller al che 


tithes of the ſaid annuity. 


2 the tithes have been = Chl. 
parately 1 1033, a fifth part! 257. 


: you muſt al 


tion is called the King's caſe. 
The titular and — wer- v. 
tively y, ſhould be ordained to pro- 


duce their title-deeds and rights to 


be deducted in 
reckoning the price. This deduc- | 


the tithes; becauſe. the price is 


more or leſs according to theſe ſe- 


veral rights; the titulars being in- 
titled to nine, and the patron only w. æM.p. 
to fix years purchaſe: and in caſe 9. 23 
there are ſeveral perſons pretend- 


ing to have an intereſt in the tithes, 


ſuch as heritors and liferenters, 


titulars, patrons, or tackſmen, it 


ſhould be aſcertained by the court 


what ſhare each of the ſeveral pa- 


trons are to take of the price. 


92. Prove of Modi lain and 1 
cality. (4 | 


— 


The 1 in this nant, at the | 


bee of a miniſter for his ſti- 


pend, 2 of two diſtin 


branches; 3 


ag —— | 
branches; one 4 nexdificarier, che 
other a lorality. "The ellect er the 
fir of theſ is to have the quan- 
aſceftained; 
the eſſect of the other is to fate 

the proportion to be paid out ef 

each heritor's tithes. 
Beſides the ſtipend to che wiki ; 
ſters, chere is cotfimonly a ſum 


which is more or leſs, aces 5 
to the number ef people in the 
parith;- and ade exceeds L. 5 
1 £ | 


TY 


tum of the ſtiperd 


modified for defrayi ing the ex- 
pence of communion- elements, 


In this 
nerally 
lands It: 
and refers the verity 


„ the miniſter ge- 


K to to tithes in his pariſh, 
thereof to the 


reſpective oatlis of ſuch of the de- 


fenders as are of age, and Brings 


a proof of the rents of tie latids- 


of ſuch of them as are minors. 


When an act is pronouneed for 


Feb. 1139 taking this proof, the court aſ- 


ſigns the ſame term to the heritors 
to akin their ſeveral rights to 
their teinds, with wy any 


Ws 


ves in a rental of the 
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This certification has little or no 
5 effec, there being no penalty an- 
nexed to it; by which means 
theſe cauſes are often extremely: te 
dious. 
Though the two concluſions i in 
this action arę contained in one 
libel, yet a decreet may be obtain- 
ed in the modification, without 
proceeding to the locality; the ef- 
fect of which is, to make the ſti- 
pend a real lien on the tithes of 
the whole pariſh, and to, ſubject 
8 ” the intromitters with the tithes in 
folidum to payment of the ſtipend, 
to the amount of their ſeveral in- 
tromiſſions; but after a decreet of 
| locality is extracted, each heritor 
is only liable for his own propor- 
tion. | | 
The titular having been origi- 
. nally proprietor of all the tithes of 
the pariſh, he had power to allo- 
cate the ſtipend upon, any part of 
the tithes he pleaſe, unleſs he 
was barred from making ſuch al- 
location by ſome deed of his own, 
ſuch as a tack, or diſpoſition of 
the tithes, in favour of ſome other 
X perſon. 
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perſon. This privilege was alſo t 
extended to patrons having Tight c 
to tithes by the acts 1690 and | 
1693, When the privilege of t 
purchaſing their own tithes was f 
given to heritors, the titulars and it 
patrons, and their tackſmen, were t 
in uſe to diſappoint the heritors, by f 
allocaring their tithes to the mini- 
ſters. To remedy this inconve- | 
nience, by the cqmmiſſion 1693 I 
W. & M.“ it is ſtature and ordained, That 
Ibo eu * after citation, it ſhall not be in t 
* the power of the patrons, titu- | .t 
7 lars, or tackſmen, to make an t 
allocation of the purſuer's teinds 1 


1 * ſolely, but only proportionally 
|| * of his and the other tejnds with- b 
| in the pariſh, and within his t 
1 * right; excepting always, that the | f 
| | * teinds of the lands belonging in n 
N property to the patron, titular, | c 
| or tackſmen, ſhall be free of a- 


| A * ny part of the allocation, if there c 
! be ſufficient teind beſides. 14 v 
The order obſerved in allocating P 

the ſtipend is as follows: v 

1. Free tithes payable to the ti- O 

£ tular a 
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tular or patron, reſpectively; out 
of other heritors nds. 6 
2. The tack-duties payable to 
the titular or patron ref} pectively, 
for tithes let by them, and alſo 
the feu-duties, if any be, payable 
do the titular or patron hy We 
fened by them. "EIT; 1 
3. Tithes of other heritors 
lands, let in tack by the titular or 
patron reſpectively. | 
4. Tithes heritably Aired by 
the titular or patron, and the 
tithes of the lands belonging to 
the titular or patron proportio- 
nally. | 
The decime incluſe, which have 
been diſponed by churchmen, with 
the rms" before 1587, are not 
ſubjected to the burden of the 
miniſter's ſtipend, and "WIFE 
cannot be localled. 
The clerk uſually makes out the 
calcu! and ſcheme of allocation, 
without previouſly ſhewing to the 
parties a ſtate of the order on 
which it is to proceed, which is 
often the occaſion of much trouble 
and expence. If ſuch ſtate were 
Nee X 2 to 
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4 od 21 
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| * be RO out, ant an order gi- 


ven by the Lord Ordinary to all 
parties to ſee and object to it, pre- 

vious to the making of the calcul, 
all that * ·˖[24Q trouble and 
expence might be 6 eſpecially 
if a certification were granted con- 

tra non produtta. Y 


$3. Proceſs of Prorogation of a 


* . 4 
* Mz 


The proceſs of prorogation of 
tacks may either proceed on a 


ſummons, or the decreet of proro- 


gation may be inſiſted for in the 


vide Fer · proceſs of modification and locali- 


bes on 
Tithes, c. 


7. 15. 


A = 
1 


\ 


ty, where all. parties having inte- 
reſt are called; in which caſe, a 
ſummons has been found not to be 
neceſſary 

In this Ne the Log pro- 
ne is granted in proportion 
to e loſs ſuſtained by the tackſ- 


man; and, for that reaſon, the 


court, before pronouncing a de- 


cree, bien remits to an account- 


ant to make out a calcul of the loſs, 


and of the number of years which 


ought | 


© 
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ought to be granted. for the tackſ-. 
man 's indemnification. 


When an augmentation of a a mi- 5- Jane 1732 


rio 
niſter's ſtipend has proceeded on a Galloway 
voluntary agreement. between the againſt the 


Heritorsof 
atron and miniſter, it has been Whühorn 


decided by the houſe of, Lords, 
that the tackſman is not intitled to 
a prorogation on that account. 
The other actions in this court 
having nothing in their form of 
proceeding peculiar to them, it 
will ſuffice to refer to what Eg | 
been. already {aid upon that head 
in che QT. part 0 F this treatle. 
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PART mA 
Of Extracts. 


S 


HERE is no minute- book 
kept of the proceedings of 
this court: the only regu- 

lations made by the court with 
A. S. iich reſpe& to extracts is, That no 
June 2707 C act or decreet can be extracted, 
until the Lords ſhall have met 
another diet after pronouncing 
8 thereof.“ 
Anne, p. Fa pus is 50 ſfeſſed of an ex- 
170709 tract of a —— before 1707, he 
may apply to the court by peti- 
tion to have it recorded; and up- 
on giving in the old extract, he is 
intitled to get a new one gratis. 


